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The Administrative Conference of the United States is a permanent, independent agency 
of the federal government, established by Congress in the Administrative Conference Act of 
1964, 5 U.S.C. §§ 571-576. The Conference's purpose is to improve the procedures of 
federal agencies so that they may fairly and efficiently carry out their responsibilities to 
protect private rights and the public interest while administering regulatory, benefit and 
other government programs. 

In furtherance of this purpose, the Conference has two principal responsibilities. First, 
it is directed by statute to make recommendations to Congress, the President, agencies and 
the courts, on methods for improving the administrative process. Through its Chairman, it 
testifies before Congressional committees, and its staff assists members of Congress and 
congressional staff in connection with issues of administrative procedure and process. 
Second, it serves as a clearinghouse through which agency officials, private lawyers, 
university professors, and other experts in administrative law and government can combine 
their expertise and disseminate information concerning administrative law and federal 
procedure. This program is offered in furtherance of the Conference's educational mission. 
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Marshall J. Breger is Chairman of the Administrative Conference. Previously, he was 
Special Assistant to the President for Public Liaison. He is on leave from his position as 
Associate Professor at New York Law School and, in 1988, served as visiting lecturer in law 
at the University of Pennsylvania Law School. 

Gary J. Edles is General Counsel of the Administrative Conference, co-author of 
Edles & Nelson, Federal Regulatory Process: Agency Practices and Procedures (2d ed. 1989), 
and Chairman of the Administrative Law Section of the Federal Bar Association. He also 
serves as a member of the faculty of the Department of Justice Legal Education Institute. 

Sally Katzen is a partner in the Washington, D.C. law firm of Wilmer, Cutler & 
Pickering. She is a public member of the Administrative Conference and past chair of the 
Section of Administrative Law and Regulatory Practice of the American Bar Association. 
She also served as Deputy Director for Program Policy of the Council on Wage and Price 
Stability. 

Jeffrey S. Lubbers is Research Director of the Administrative Conference and an officer 
of the Section of Administrative Law and Regulatory Practice of the American Bar 
Association. He was formerly an instructor at the University of Miami Law School, a 
member of the faculty of the National Judicial College, and a Research Fellow at the 
American Judicature Society. 

Geoffrey P. Miller is Associate Dean and Professor of Law at the University of Chicago. 
Before joining the law school faculty, he served as a law clerk to Justice Byron White, an 
attorney at the Department of Justice, and an associate with the Washington, D.C. law firm 
of Ennis, Friedman, Bersoff & Ewing. 
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Administrative 

Procedure 

Act 

Citations: 

5 U.S. Code §§551-559, 701-706, 1305, 3105, 3344, 5372, 7521; 
originally enacted June 11, 1946 by Pub. L. No. 404, 60 Stat. 237, Ch. 
324, §§1-12. 

The Administrative Procedure Act, as originally enacted, was repealed 
by Pub. L. No. 89-554, 80 Stat. 381 (Sept. 6, 1966), as part of the general 
revision of title 5 of the United States Code. Its provisions were incor- 
porated into the sections of title 5 listed above. Although the original sec- 
tion numbers are still sometimes used, all references to the Act in this 
volume are to sections of title 5. 

Section 552 has been revised significantly and is commonly known as 
the "Freedom of Information Act." Sections 552, 552a (the "Privacy 
Act"), 552b (the "Government in the Sunshine Act"), and sections 
701-706 pertaining to judicial review are discussed separately. 

Overview; 

Attempts to regularize federal administrative procedures go back at 
least to the 1930's. Early in 1939, at the suggestion of the attorney 
general. President Roosevelt asked the attorney general to appoint a 
distinguished committee to study existing administrative procedures and 
to formulate recommendations. The Attorney General's Committee on 
Administrative Procedure, chaired by Dean Acheson, produced a series 
of monographs on agency functions, and submitted its Final Report to the 
President and the Congress in 1941 . These materials, plus extensive hear- 
ings held before a subcommittee oi the Senate Committee on the 
Judiciary in 1941, are primary historical sources for the Administrative 
Procedure Act. 

The Administrative Procedure Act was signed into law by President 
Truman on June 11, 1946. In the months that followed, the Department 
of Justice compiled a manual of advice and interpretation of its various 
provisions. The Attorney General's Manual on the Administrative Pro- 
cedure Act, published in 1947 (and reprinted in the Appendix), remains 
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the principal guide to the structure and intent of the APA. The Manual (p. 
9) states the purposes oi the Act as follows: 

(1) To require agencies to keep the public currently informed 
of their organization, procedures and rules. 

(2) To provide for public participation in the rulemaking process. 

(3) To prescribe uniform standards for the conduct of formal 
rulemaking and adjudicatory proceedings, i.e., proceedings 
which are required by statute to be made on the record after 
opportunity for an agency hearing. 

(4) To restate the law of judicial review. 

The Act imposes upon agencies certain procedural requirements for 
two modes of agency decisionmaking: rulemaking and adjudication. In 
general, the term "agency" refers to any authority of the Government of 
the United States, whether or not it is within, or subject to review by, 
another agency— but excluding the Congress, the courts, and the govern- 
ments of territories, possessions, or the District of Columbia.' Definitions 
of other terms may be found in section 551. 

Structure of the Administrative Procedure Act. The Administrative 
Procedure Act has two major subdivisions: sections 551 through 559, 
dealing generally with agency procedures; and sections 701 through 706, 
dealing generally with judicial review. In addition, several sections deal- 
ing with administrative law judges (§§1305, 3105, 3344, 5372, and 7521) 
are scattered through title 5 of the United States Code. The sections per- 
taining to judicial review are discussed in Chapter 2 of the present 
volume. As noted above, sections 552, 552a, and 552b are also discussed 
in separate chapters. 

The structure of the APA is shaped around the distinction between 
rulemaking and adjudication, with different sets of procedural re- 
quirements prescribed for each. "Rulemaking" is agency action that 
regulates the future conduct of persons, through formulation and is- 
suance of an agency statement designed to implement, interpret, or 
prescribe law or policy. It is essentially legislative in nature because of its 
future general applicability and its concern for policy considerations. By 
contrast, "adjudication" is concerned with the determination of past and 
present rights and liabilities. The result of an adjudicative proceeding is 
the issuance of an "order." (Licensing decisions are considered to be ad- 
judication.) 

The line separating these two modes of agency action is not always a 
clear one, for agencies engage in a great variety of actions. Most agencies 
use rulemaking to formulate future policy, though there is no bar to an- 
nouncing policy statements in adjudicatory orders. Agencies normally use 



See 5 U.S.C. §§551(1), 701(b)(1) tor other specific exemptions. 
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a combination of rulemaking and adjudication to effectuate their pro- 
grams. The APA definition of a "rule," somewhat confusingly, speaks of an 
"agency statement of general or particular applicability and future 
effect. ..." The words "or particular" were apparently included in the 
definition to encompass such actions as the setting of rates or the approval 
of corporate reorganizations, to be carried out under the relatively flexible 
procedures governing rulemaking.^ 

Beyond the distinction between rulemaking and adjudication, the APA 
subdivides each of these categories of agency action into formal and in- 
formal proceedings. Whether a particular rulemaking or adjudication pro- 
ceeding is considered to be "formal" depends on whether the pro- 
ceeding Is required by statute to be "on the record after opportunity for 
an agency hearing" (5 U.S.C. §§553(c), 554(a)). The Act prescribes 
elaborate procedures for both formal rulemaking and formal adjudica- 
tion, and relatively minimal procedures for informal rulemaking. Virtually 
no procedures are prescribed by the APA for the remaining category of 
informal adjudication, which is by far the most prevalent form of govern- 
mental action. 3 

Rulemaking. Section 553 sets forth the basic requirements for rulemak- 
ing: notice of proposed rulemaking in the Federal Register, followed by 
an opportunity for some level of participation by interested persons, and 
finally publication of the rule, in most instances at least thirty days before 
it becomes effective. For a detailed discussion of rulemaking procedures, 
see A Guide to Federal Agency Rulemaking, prepared by the Ad- 
ministrative Conference (1983). 

Excluded from the coverage of the Act are rulemaking involving 
military or foreign affairs functions and matters relating to agency 
management or personnel, public property, loans, grants, benefits, or 
contracts. These exceptions to the Act's general policy of providing an 
opportunity for public participation in rulemaking, to foster the fair and 
informed exercise of agency authority, are "narrowly construed and only 
reluctantly countenanced." " They are not mandatory or intended to 
discourage agencies from using public participation procedures. On the 
contrary, when Congress enacted the APA, it encouraged agencies to use 
the notice and comment procedure in some excepted cases, and many 
agencies routinely do so in making certain kinds of exempted rules. The 
Administrative Conference has encouraged this trend, and has called on 



^ For discussion of the inclusion of "or particular" in the definition, see 2 K. Davis, Ad- 
ministrative Law Treatise §7:3 (2d ed. 1978); Morgan, Toward a Revised Strategy tor 
Ratemaking, 78 U. III. L. F. 21. 50 n.l43 (1978). 

' See P. Verkuii, A Study of Informal Adjudication Procedures, 43 U. Chi. L. Rev. 739 
(1976), for a discussion of mfornnal adjudication. 

* American Fed'n of Govt Employees, AFL-CIO v. Block, 655 F. 2d 1 1 53. 11 56 (D.C. Cir. 
1981). 
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Congress to eliminate or narrow several of these exemptions. ^ 
"Regulatory reform" legislative proposals considered over the years haye 
contained provisions to alter or eliminate several of these exemptions. 

Most rulemaking proceedings involve informal rulemaking, where all 
that the APA requires for public participation is an opportunity to submit 
written data, views, or arguments; oral presentations may also be permit- 
ted. The published rule must incorporate a concise general statement of 
its basis and purpose. Despite the brevity of these requirements, it is im- 
portant to note that Congress has routinely, through other statutes, added 
procedural requirements that affect various agency programs. These ad- 
ditional statutory requirements may apply to specific agencies or pro- 
grams, or may be government-wide (such as the Regulatory Flexibility 
Act; see Chapter 15). Recent presidents have also imposed additional re- 
quirements for rulemaking. (See, e.g., Executive Orders 12,291 and 
12,498, which are reprinted in the Appendix.) Though courts have 
sometimes sought to add procedural requirements, the Supreme Court's 
decision in Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, Inc., 435 U.S. 519 (1978), has, to a great extent, limited 
this kind of judicial activity.* In Vermont Yankee, the Supreme Court held 
that where rulemaking is governed by the (informal) requirements of sec- 
tion 553, as in the case of the Nuclear Regulatory Commission's regula- 
tion of nuclear power plants, the courts may not require additional pro- 
cedures. 

The APA also provides for formal rulemaking— a procedure employed 
when rules are required by statute to be made on the record after an op- 
portunity for an agency hearing. Essentially, this procedure requires that 
the agency issue its rule after the kind of trial-type hearing procedures 
(§§556, 557) normally reserved for adjudicatory orders (discussed 
below). The Supreme Court, in United States v. Florida East Coast Railway 
Co., 410 U.S. 224 (1973), held that such a procedure was required only 
where the statute involved specifically requires an "on the record" hear- 
ing. Because few statutes do so, formal rulemaking is used infrequently.^ 
However, numerous agency statutes (often called "hybrid rulemaking" 
statutes) do require some specific procedures beyond the basic notice 
and comment elements of informal rulemaking. 



^See Recommendations 69-8, 73-5, 79-2, and 82-2. at 1 CFR Part 305 (1984). See 
generally, the discussion in Administrative Conference of "the U.S., A Cu/de to Federal 
Agency Rulemaking (1983). 

* For a contrary view, see K. Davis, Administrative Law Treatise. §§6:37-6:37-3 (1982 
SuppJ. 

' See. e.g., 21 U.S.C. §371 (e)(3) (issuance of standards under the Federal Food, Drug, and 
Cosmetic Act). In U.S. v. Florida East Coast Railway Co., 410 U.S. 224 (1973), a statutory re- 
quirement of a decision "after hearing" was held insufficient to make sections 556 and 557 
applicable (setting of rates under the Interstate Commerce Act). 
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Adjudication. Sections 554, 556 and 557 apply to formal adjudication, 
i.e., to cases where an adjudicatory proceeding is required by statute to 
be determined on the record after opportunity for an agency hearing. » 
These sections apply, for example, to proceedings by certain agencies 
seeking to impose civil money penalties as part of a regulatory enforce- 
ment program.' 

Section 554(a) specifically exempts six types of proceedings from the re- 
quirements of these sections: matters subject to a subsequent de novo 
trial in court; certain personnel matters other than for administrative law 
judges; decisions based solely on inspections, tests, or elections; military 
or foreign affairs functions; cases where an agency acts as agent for a 
court; and certification of worker representatives. Section 554(b) specifies 
notice requirements. Section 554(c) provides for an opportunity for infor- 
mal settlements where practicable. Section 554(d) forbids presiding of- 
ficers from engaging in ex parte (off-the-record) consultations on facts at 
issue in the case. The subsection also addresses "separation of 
functions," by restricting agency employees engaged in investigation or 
prosecution of a case from supervising the presiding officer or par- 
ticipating or advising in the decision in that or a factually related case (with 
certain exceptions). Section 554(e) authorizes agencies, in their discre- 
tion, to issue declaratory orders that would terminate a controversy or 
remove uncertainty with respect to matters required by statute to be 
determined on the record after opportunity for a hearing. 

Sections 556 and 557 prescribe the specific procedures to be used in 
formal adjudication. 'o In brief, a trial-type hearing must be held, con- 
ducted either by some or all of the members of the agency or by an ad- 
ministrative law judge (appointed under 5 U.S.C. §3105). An ad- 
ministrative law judge (ALj) is normally the presiding officer in formal ad- 
judication. The APA (§556(c)) spells out the powers and duties of ALJs 
(formerly called "hearing examiners"). It also provides for the in- 
dependence of AL)s by protecting their tenure (5 U.S.C §7521) and pay (5 
U.S.C. §5372). and prohibiting inconsistent duties (5 U.S.C. §3105). In addi- 
tion, under 5 U.S.C. §1305, the Office of Personnel Management has 
prescribed a special selection procedure for appointment of ALJs. There 
are currently over 1 TOO ALjs in the federal government. 

Section 556 also covers disqualification of presiding officers, burden' of 
proof, and parties' rights to cross examination. It provides that the 
transcript of testimony and exhibits, together with all documents filed in 
the proceeding, constitutes the exclusive record for decision. 



' See Chapter 6 for a discussion or the Equal Access to justice Act, which allows certain 
parties who prevail over the government in /ormal adjudicatory proceedings (other than 
licensing and ratemaking) to recover attorneys' tees and expenses. 

'See, e.g., 12 U.S.C. §§504, 505 (banking); 42 U.S.C. §l320a-7a (Medicare iraud): 16 
U.S.C. §1858 (fishery conservation). 

'° Note that sections 554, 556 and 557 contain some special, more flexible, procedures for 
cases involving initial licensing and rulemaking. 
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Section 557 provides that when, as is usually the case, a hearing is not 
conducted by the agency itself, the presiding officer (normally an ALJ) 
must issue an initial decision— unless the agency requires that the entire 
record be certified to the agency for decision. An initial decision 
automatically becomes the agency's decision unless appealed or review- 
ed on motion of the agency. Section 557 provides, in general, for an op- 
portunity for parties to submit for consideration their own proposed find- 
ings and conclusions, or exceptions to decisions. The record must show 
the ruling on each finding, conclusion, or exception presented. 

Section 557(d) was added to the APA by the Government in the Sun- 
shine Act in 1976 (see Chapter 11) to prohibit ex parte communications 
relevant to the merits of a pending formal agency proceeding. However, 
where ex parte communications do take place, their content must be 
placed on the public record, and the presiding officer may require the 
party to show cause why a decision should not be made adversely affect- 
ing the party's interest." Most agencies have adopted procedures ap- 
plicable to hearings relative to agency programs. (A list of citations ap- 
pears below.) Judge Merritt Ruhlen's Manual for Administrative Law 
ludges (rev. ed. 1982), published by the Administrative Conference, con- 
tains a detailed discussion of procedures for the conduct of hearings and 
a collection of model forms. 

Miscellaneous Provisions. Section 555 states various procedural rights 
of private parties, which may be incidental to rulemaking, adjudication, 
or the exercise of any other agency authority. Section 555(b) addresses 
appearances in agency proceedings by parties, counsel, and other in- 
terested persons. Section 555(c) provides that a person compelled to sub- 
mit data or evidence is entitled to a copy or transcript, except that in non- 
public investigations this may be limited to a right to inspect the official 
transcript. Additional provisions of section 555 relate to subpoenas and to 
the requirement of prompt notice of denials of applications, petitions, or 
other requests made to agencies. 

Section 558 is a rarely invoked section of the APA. Section 558(b) 
makes clear the requirement that agency rules, orders, and sanctions be 
within the jurisdiction delegated to the agency and otherwise authorized 
by law. Section 558(c) contains some special notice provisions and other 
procedural requirements for handling applications, suspensions, revoca- 
tions, or renewals of licenses. 



" while the APA does not forbid ex parte contacts in informal rulemaking, the Ad- 
ministrative Conference has recommended agency practices tor making the public aware ot 
most or those that do occur. See Recommendations 77-3 and 80-6, at 1 CFR Part 305 
1 1985); Administrative Conference of the U.S., A Guide to Federal Agencv Rulemaking, 
chap. 7 (1983). 
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Legislative History: ^^ 

The legislative history of the Administrative Procedure Act begins with 
the Final Report of the Attorney General's Committee on Administrative 
Procedure in 1941, This report led to the introduction in Congress of the 
so-called majority and minority bills, respectively designated as S. 675 
and S. 674, 77th Cong., 1st Sess. These bills, together with S. 918, formed 
the basis for extensive hearings held in 1941 before a subcommittee of 
the Senate Committee on the Judiciary. In 1945, the House Committee 
on the judiciary held brief hearings on various administrative procedure 
bills, of which H.R. 1203, 79th Cong., 1st Sess., was the precursor of the 
Act as passed. Also in June 1945, the Senate Committee on the judiciary 
issued a comparative print, with comments, which is an essential part of 
the legislative history. The committee reports on the Act are Sen. Rep. 
No. 752, 79th Cong., 1st Sess. and H.R. Rep. No. 1980, 79th Cong., 2d 
Sess. In October 1945, the attorney general, at the request of the Senate 
Committee on the Judiciary, submitted a letter, with memorandum at- 
tached, setting forth the understanding of the Department of justice as to 
the purpose and meaning of the various provisions of the bill (S. 7). This 
letter and memorandum constitute Appendix B of the Senate Committee 
Report and also appear as an appendix in the Attorney General's Manual. 

Source Note: 

The Senate and House debates plus the documents mentioned in the 
preceding paragraph, other than the Final Report of the Attorney 
General's Committee, are compiled in S. Doc. No. 248, 79th Cong., 2d 
Sess. (1946), entitled Administrative Procedure Act— Legislative History 
1944-46. The Final Report was published as S. Doc. No. 8, 77th Cong., 
1st Sess. (1941). The Attorney General's Manual on the Administrative 
Procedure Act (1947) is a contemporaneous interpretive guide to the 
original language of the Act (see Appendix), 

Individual agencies have adopted, within the framework of the APA, 
procedural rules for the conduct of rulemaking and adjudication. A list of 
citations to these rules appears below. 

The Administrative Conference's comprehensive Guide to Federal 
Agency Rulemaking (1983) discusses the entire rulemaking process. The 
Guide contains an extensive bibliography. The Conference has also 
published a Manual for Administrative Law judges (rev. ed. 1982), written 
by Judge Merritt Ruhien. The Manual is a handbook of practice in the 
conduct of hearings. (These volumes are available from the Government 
Printing Office.) The Conference's Directory of Administrative Hearing 
Facilities (1984) lists courtrooms and other locations in each state where 



" The summary of legislative history is taken from the Attorney General's Manual, p. 8. 
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agency hearings may be held. (Single copies of the Directory are available 
from the Conference.) 

The Administrative Conference has sponsored numerous studies of 
rulemaking and adjudication procedures, and has recommended various 
improvements in agency practice. A complete list of its recommenda- 
tions, and a bibliography of publications and reports to the Conference, 
appear elsewhere in this volume. 
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Federal Deposit Insurance Corporation 12 CFR Part 308 

Federal Emergency Management Agency 44 CFR Parts 1, 68 

Federal Energy Regulatory Commission 18 CFR Part 385 

Federal Home Loan Bank Board 12 CFR Parts 507, 508, 509 

Federal Labor Relations Authority 5 CFR Parts 2422, 2423 

Federal Maritime Commission 46 CFR Part 502 

Federal Mine Safety and Health Review Commission . .29 CFR Part 2700 
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Federal Reserve Board 1 2 CFR Parts 262, 263 

Federal Trade Commission 16CFR§§1.7- .26, Part 3, §4.7 

Food and Drug Administration (HHS) 21 CFR Parts 10, 12, 16 

Housing and Urban Development 24 CFR Parts 26, 1 720, 

§3282.152 

Interior 43 CFR Part 4; 50 CFR Part 11 

International Trade Commission 19 CFR Part 210 

Interstate Commerce Commission 49 CFR Parts 1100-1118 

justice 

Drug Enforcement Administration 21 CFR §§1301. 51 -.57, 

§§1303.31-.37, §§1311.51-.53, §§1312.41-.47, 

Part 1316 

Other ..28 CFR §48.10 

Labor 

Black Lung Benefits Cases 20 CFR §§725.350-.483 

Longshoremen's Compensation Cases 20 CFR §§702.301 -.394 

Office of Federal Contract Compliance . 41 CFR §60-1 .26, Part 60-30 

Other Cases 29 CFR §4.10, Part 6, §§40. 101 -.272, 

98.40- .49, Part 580; 41 CFR Parts 29-60, 50-203 

Merit Systems Protection Board 5 CFR Parts 1201, 1203 

National Credit Union Administration 12 CFR Part 747 

National Labor Relations Board 29 CFR Parts 101 , 102 

National Transportation Safety Board 49 CFR Part 821 

Nuclear Regulatory Commission 10 CFR Part 2 

Occupational Safety and Health 

Administration (Labor) 29 CFR Parts 1 905, 1 91 1 

Occupational Safety and Health Reviev*/ 

Commission 29 CFR Part 2200 

Postal Rate Commission 39 CFR Part 3001 

Postal Service 39 CFR Parts 952-960 

Securities and Exchange Commission ..17 CFR §§200. 1 1 0-. 11 4, Part 201 

Small Business Administration 13 CFR Part 1 09 

Social Security Administration (HHS) 20 CFR §§404.900-. 995, 

§§410.601 -.699, §§416.1400-.1494; 
42 CFR §§405.701 -.750, §§405. 1501 -.1595 
Transportation 

Coast Guard 46 CFR §5.20 

Federal Aviation Administration 14 CFR Part 1 1, §§13. 31 -.63 

Federal Highway Administration 49 CFR Parts 386, 389 

National Highway Traffic Safety Admin 49 CFR Parts 511 , 553 

Treasury 

Bureau of Alcohol, Tobacco and Firearms . . ■ .27 CFR §§178. 71 -.82, 

Part 200 
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Comptroller of the Currency 12CFR Part 19 

Internal Revenue Service 26 CFR §601.601; 31 CFR§§ 10.50-. 76 

NOTE: Several of the above agencies, as well as other agencies with 
financial assistance programs, have published rules of practice for 
formal (ALJ) hearings to effectuate title VI of the Civil Rights Act, 
which guarantees non-discrimination in such programs. Citations for 
these rules can be found in the CFR Index under the heading "civil 
rights." 

Appendix: 

(1) Administrative Procedure Act, 5 U.S.C. §§551-59, 701-06, 1305, 
3105, 3344, 5372, 7521. 

(2) Executive Order 12,291, 3 CFR 127 (1982), reprinted in 5 U.S.C. 
§601 note (1982). 

(3) Office of Management and Budget, Interim Regulatory Impact 
Analysis Guidance (June 13, 1981). 

(4) Executive Order 12,498, 50 Fed. Reg. 1036 (1985); 21 Weekly 
Comp. Pres. Doc. 11 (Jan. 7, 1985). 

(5) President's Memorandum for the Heads of Executive Departments 
and Agencies, 21 Weekly Comp. Pres. Doc. 13 (Jan. 7, 1985). 

(6) Office of Management and Budget, Bulletin No. 85-9, The Ad- 
ministration's Regulatory Program— 1985 (Jan. 10, 1985). 

(7) U.S. Department of Justice, Attorney General's Manual on the Ad- 
ministrative Procedure Act (1947). 



Basic Administrative Law Principles 

I. Administrative law governs the way in which federal agencies (including cabinet 
departments) conduct their processes and procedures, particularly insofar as agencies interact 
with the public. 

A. Administrative law covers three things: (i) scope of responsibilities 
delegated to agencies by Congress; (ii) procedures to be employed by agencies 
in administering statutory programs, and (iii) recourse for aggrieved parties, 
including, judicial review of agency action or inaction. 

B. Agencies are created by statute. All federal departments and agencies are 
governed generally by the Administrative Procedure Act, 5 USC § 551 et seq., 
with some exceptions (e.g., military and foreign affairs activity). They are 
also governed by other government-wide statutes (e.g., Freedom of 
Information Act, Privacy Act) and their own organic statute (e.g.. Clean Air 
Act, Federal Trade Commission Act). 

C. APA governs unless other statutes expressly override APA provisions; 
Congress may always override the APA in other statutes. 5 USC § 559. 

II. APA divides agency action into two categories: rulemaking and adjudication. See 5 USC 
§ 551(4)-(7). Procedural ground rules for each are different. 

A. Rulemaking is method of taking legislative-like action; tends to be 
prospective, policy-laden, prescribing requirements of general applicability. 
Most rulemaking under the APA is "informal" or "notice-and-comment" 
rulemaking involving three basic requirements: (i) agency must give notice of 
its proposed action; (ii) agency must entertain public comments on its 
proposal; (iii) agency must provide a brief statement of reasons for its final 
action. Agency organic statutes may prescribe additional procedures. 

B. Adjudication is method of taking judicial-like action. The APA prescribes 
detailed requirements for formal adjudication. These are trial-type 
proceedings and are used in cases determining individual rights and enforcing 
statutory and regulatory requirements. Includes many more protections for the 
individual, such as right to an impartial decisionmaker (normally an 
administrative law judge), prohibition against ex parte communications. See 5 
USC §§ 554, 556, 557. 

III. Third category: Informal Adjudication — not governed by most provisions of the APA. 
Agencies entitled to create their own procedures consistent with constitutional requirements 
of due process; procedures tend to involve notice and opportunity to be heard, but without 
trial-type procedures, and a brief statement of agency reasons for its decision. See generally, 
Independent U.S. Tanker Owners Comm. v. Lewis, 690 F.2d 908, 922-23 (D.C. Cir. 1982). 
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IV. Congressional interaction with agencies. 

A. Rulemaking 

1. Members of Congress and staff may file comments in accordance with 
agency notice-and-comment procedures. Comments filed late ordinarily 
placed in rulemaking docket. See generally. Sierra Club v. Costle^ 657 F.2d 
298, 386 (D.C. Cir. 1981). But comments cannot be filed so late that there is 
no effective opportunity for public response. Air Pollution Control District v. 
USEPA, 739 F.2d 1071, 1080-81 (6th Cir. 1984). 

2. There is no APA bar to contacts with agency before or during the 
pendency of a rulemaking. Sierra Club v. Costle, supra, 657 F.2d at 401-02. 
But agencies typically disfavor such contacts and will record them in the 
public rulemakmg docket. Courts assert a right to overturn agency action on 
grounds of undue congressional pressure where (i) pressure is designed to 
force the agency to decide upon factors not pertinent under the agency's 
statute, and (ii) agency's determination is affected by those extraneous 
considerations. Sierra Club v. Costle, supra, 657 F.2d at 408-10. 

B. Adjudication 

1. No interested person outside the agency can make an ex parte 
communication (i.e., oral or written communication without notice to other 
parties) to an agency decisional official; no agency decisional official can 
make an ex parte communication to interested person outside the agency. 5 
use § 557(d). Status request is not an ex parte communication. 5 USC § 551; 
Raz Inland Navigation Co. v. ICC, 625 F.2d 258 (9th Cir. 1980). Interested 
person is anyone having an interest in the case greater than a member of the 
public; includes competitors, public officials, public interest groups. PATCO 
V. Federal Labor Relations Authority, 685 F.2d 547, 561 (D.C. Cir. 1982). 

2. Agency must place in the public record all written communications received 
and memoranda stating the substance of any oral communication. 5 USC § 
557(d). Court may remand a case to the agency to determine whether ex parte 
regulations were violated. United Air Lines v. CAB, 281 F.2d 53 (D.C. Cir. 
1960). 

3. Congressional oversight hearings. See Pillsbury Company v. FTC, 354 F.2d 
952 (5th Cir. 1966) (Congress may not conduct an investigation that "focuses 
directly and substantially upon the mental decisional processes of a 
Commission in a case which is pending before it.") 
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Administrative Responses to Congressional Demands for 
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The routine sharing of informaUon between congressional committees and administrative 
agencies constitutes one of the most important interactions between the pohtical branches of 
our national government. The process of exchanging information affects the ability of the 
executive and legislative branches to carry out their constitutionally assigned tasks. The 
quality of Congress's legislative and oversight work often depends on agency information. The 
control of the disclosure of sensitive Information also affects the executive's ability to fulfill its 
functions. 

The Constitution of the United States operates only loosely as a set of restraints on the 
behavior of the political branches in disputes over information. Because it does not expressly 
acknowledge a congressional entitlement to information or an executive prerogative to 
withhold information, the Constitution provides less a set of clearly understood rules than a 
framework within which each branch articulates its asserted right to demand or withhold 
information. 

The judicial view regairding disputes over sensitive information between the political 
branches, as distilled from a very few opinions, respects elements of the views of both 
branches. While several cases imply what the Supreme Court's view might be.^ there is no 
Supreme Court adjudication of any executive privilege dispute with Congress. Consequently, 
there is no opinion that resolves the principled contentions that such disputes involve. 

By all accounts, most congressional demands for information are handled without 
confrontation, and it is clear that agencies generally respond to requests by providing 
whatever Information Congress is seeking. Moreover, the branches do have a strong and 
continuing interest in the success of their overall relationship, despite an institutional 
competitiveness that Is augmented when the two branches are controlled by different parties. 
Nevertheless, serious contentious cases do arise, especially in areas of great concern to the 
public, and improved mechanisms for resolving such disputes would benefit both political 
branches, as well as the courts, which shy away from involvement in such cases. 



' See U.S. V. Nixon. 418 U.S. 683 (1974) which held that Uic executive has a constitutionally based pri\ilege to 
withhold information, the release of which would impede the performance of executive branch responsibilities. See 
also McGrain v. Daughertv . 273 U.S. 135 (1927) which recognized a constitutionally implied power of congressional 
investigation and said further that Congress need not have before it a specific legislative purpose In order to trigger 
Its Investigative authority. 
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An understanding of the several factors that may affect the outcome of particular 
demands as well as the process by which a resolution is achieved is required if improvements 
are to be recommended for resolving information disputes in a way that enables both 
branches optimally to fulfill their constitutional functions. One major factor affecting the 
successful navigation of a dispute is the perceived stakes or interests of each branch. What 
is at stake for Congress is usually the performance of one of Its primary functions. These 
include routine oversight, the contemplation of possible legislation, the review of nominations 
requiring the advice and consent of the Senate, or the investigation of possible official 
wrongdoing. The executive's desire to control the dissemination of information is likely to 
result also from a predictable set of concerns. These include protecting national defense and 
foreign policy secrets, protecting trade secrets or confidential commercial or financial 
information, protecting the candor of presidential communications or Intrabranch policy 
deliberations, preventing unwarranted invasions of personal privacy, whether of government 
officials, employees, or private persons, and protecting the integrity of law enforcement 
investigations and proceedings. In some cases, the executive may regard such information as 
sensitive, meaning that its disclosure could compromise the capacity of the executive branch 
to discharge its constitutional or statutory responsibilities. Disputes over information often 
have a purely political basis as well. Congress may seek Information in an effort to gain 
particular political advantage; the executive may seek to withhold such information to cover 
up mistakes. 

The prospects for a nonconfrontatlonal resolution are good if the branches perceive that a 
particular dispute boils down to a contest only between Congress's ability to fulfill one of its 
primary missions and the executive's ability to protect one of the routine concerns mentioned, 
rather than a fundamental readjustment in the institutional power of each branch in relation 
to the other. Accommodation is possible in such a situation because several intermediate 
arrangements exist between complete disclosure or complete non- disclosure that allow for a 
balance of the branches' competing Interests. 

Among the intermediate arrangements available for settlement of a dispute are: (1) the 
release of information by the executive in timed stages that allow it to conclude a law 
enforcement investigation or policymaking process without premature scrutiny; (2) the 
release of information under protective conditions ranging from Congress's promise to 
maintain confidentiality to congressional Inspection of the materials requested while they 
remain in executive custody; (3) the release of requested information in expurgated or 
redacted form; or (4) the release of the requested information in the form of prepared 
summaries. 

Important, however, to the resolution of disputes along these lines is the formation of a 
new operational process or arrangement. Under this arrangement, each branch would retain 
the formal authority to assert in legal proceedings what It believes to be its constitutional 
prerogatives concerning the control of information. At the same time, the arrangement would 
contain agreements aimed at steering negotiations away from categorical questions of 
prerogative and toward the pragmatic resolution of immediate disputes. Toward that end, an 
arrangement should specify at least those interests in the control of the information that each 
branch could invoke In negotiations, a commitment to invoke those interests in highly specific 
terms should disputes arise, and a commitment to explore In negotiation how the interests of 
each branch would be advanced or harmed in the particular dispute by the use of various 
compromise strategies attempted in the past. 

The scope of the new arrangement should include both executive and independent 
agencies. TTiere Is nothing in the constitutional relationship— as distinguished from the 
statutory relationship— between administrative agencies and either Congress or the President 
that suggests that labeling an agency as executive or independent yields greater or lesser 
authority for the President to control agency information or greater or lesser authority for 
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Congress to demand Information. In addition, the arguments for and against the sharing of 
information do not vary depending on the structure of the agency that holds the information. 

Congress might also consider placing in one office the responsibility of coordinating the 
negotiation of disputes with the executive over information. This would be akin to the 
practice of the executive branch with respect to the Office of Legal Counsel at the Department 
of Justice which stores information regarding the resolution of disputes and provides counsel 
to agencies embroiled in disclosure disputes. At a minimum. Congress ought to more 
regularly familiarize its members with the information and counsel that the Office of Senate 
Legal Counsel and the General Counsel to the Clerk of the House of Representatives can 
provide to committees that are engaged in disputes over information. Congress should 
consider alternative means for resolving particulairly controversial cases in addition to the 
current criminal contempt procedures. Alternatives could range from third-party mediation 
to referral to other agencies or to less draconian judicial procedures. 

RECOMMENDATION 

1. Congress and the President should create an on -going process for negotiating the 
conditions under which sensitive informationz In the agencies should be disclosed to or 
withheld from Congress. 

2. This operational arrangement should seek to achieve Improved cooperation and 
relations between the executive and Congress. Specifically, the executive should respect 
Congress's legitimate legislative and oversight interests, including the pressure of time and 
the need to have information Immediately available. In return. Congress should respect the 
executive's legitimate Interests Including, for example, protection of confidentiality in matters 
pertaining to presidential communications, national security, civil and criminal law 
enforcement, personal privacy and commercial confidentiality, and the free-flow of staff advice 
that might be Inhibited by outside scrutiny of deliberative documents. However, both 
branches should Invoke these Interests only In highly speciflc terms and should commit 
themselves to explore in negotiation how the interests of the branches could be reconciled. 
In designing this arrangement. Congress and the executive should consider adding 
mechanisms for dispute resolution beyond the negotiations and discussions that currently 
take place. 

3. Such an arrangement need not require legislation, but should be memorialized in 
some fashion. Counsel of both Houses of Congress and the Office of Legal Counsel in the 
Department of Justice should retain information concerning the informal resolution of 
disclosure disputes. Appropriate consideration should also be given to roles these Counsel 
can play as sources of advice regarding disputes over sensitive information. 



2 Sensitive Information Is defined as information whose public disclosure could compromise the capacity' of the 
executive to discharge its constitutional or statutory' responsibilities. 
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4. In addition. Congress should consider establishing procedures for resoK'lng impasses 
over congressional access to sensitive agency information which could be invoked to help 
resolve exceptional cases as an alternative to contempt proceedings. s 

5. No general distinction should be made between executive and Independent agencies for 
the treatment of contested information for resolving disputes over sensitive Information. 



3An example worth consideration might be a declaratory Judgment procedure that could be invoked by Congress 
or the agency after the exhaustion of informal means--such as negotiations between the congressional committee 
leadership and the agency head—for resolving disputes In which some type of adjudication app>ears unavoidable. (To 
avoid constitutional problems, any action brought by an agency under this proposal should be Bled against the 
congressional employee who served the subpoena in question.) In addition, particularly controversial cases might be 
referred for resolution to in. camera panels consisting of retired fedcriil judges, members of Congress, or executive 
branch ofllcials. Other dispute might be avoided by designating an issue of controversy for study by the General 
Accounting Office. 
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CIVIL PENALTIES RECEIVE NfEW ATTENTION 
Gary J. Edles, Chair, Administrative Law Section 

The Administrative Confaence of the United S tatcs (ACUS) in the 1 970s took 
the lead in urging Congress to consider the use of an agency-imposed approach for 
civil penalties in lieu of the cumbersome, court-imposed method. See Recommen- 
dation 72-6, CiviV Money Penalties as a Sanction, 1 CFR § 305.72-6 (1989) and 
Recommendation 79-3, Agency Assessment and Mitigation of Civil Money Penal- 
ties, 1 CFR § 305.79-3 (1989). To meet both due process and efificiOTcy concerns, 
ACUS recommended a procedure that included a full APA hearing at the agency, 
and judicial review in thecourts of appeals using the substantive evidence test. This 
approach was followed in several statutes, upheld in the leading case of Atlas 
Roofing Co. Inc. v. OSHRC. 430 U.S. 442 (19771 and reaffirmed in TuU v. United 
Siai^481U.S. 412 (1987). 

Administrative imposition of civil penalties has now become a standard 
government enforcement approach. (Dn January 1, 1988, Congress added the tool 
to the Federal Aviation Administration's arsenal on a two-year exp^mental basis. 
It extended the demonstration program until April 30, 1990 to permit further study, 
and the FBA's Transportation Law Section sponsored an all-day seminar on 
aviaticHi enforcement issues this February that featured discussion of the civil 
penalty program. 

Recent statutes in the environmental area, such as the Safe Drinking Water Act 
Amendments of 1986, 42 USC § 300h-2 (1989 Supp.) and the Water Quality Act, 
33 USC § 1319(g) (1989 Supp.), have departed from the ACUS model in two 
respects — they authorize ncm-APA hearing procedures (including the use of 
agency lawyos instead of ALJs as hearing officers and the abolition of con ventional 
direct and cross-examination) and provide for judicial review in district court The 
Water Quality Act provides for two classes of penalties — Class I, limited to S 
25.000, and Class n, more than $25,000 but no more than $ 1 25, 000. The non-APA 
hearing procedures and district court review apply only to the Class I penalties. 
Class n cases require full APA hearing procedures and judicial review is in the court 
of appeals. 

The courts have not yet been called upon to examine the new non- APA/dismci 
court approach. Rutin Chemical Waste Management. Inc. v. EPA . 873 FJ2d 1477. 
1483 ^.C. Cir. 1989), a panel of the D.C. Circuit unanimously upheld EPA 
regulations implementing the Hazardous and Solid Waste Amendments of 1984 to 
the Resource Conservation and Recovery Act (RCRA) that provide for the use of 
non-APA procedures in cases involving interim corrective measures. The new 
hearing procedures were designed for cases that were, in the words of EPA's 
regulation, "neither costly nor technically complex" (EPA expressly excluded civil 
penalty cases). The court found that the new rules were not "on their face 
inconsistent with the requirements of due process." But it offered a cautionary note: 
We suppose that the absence of formal safeguards could prove troublesome in 
a case that involved both high financial stakes to the operator and either 
substantive issues that would benefit greatly from development through trial- 
type procedures, or a Presiding Officer with "actual bias." Thai case has not 
yet arisen, however. Id. at 485. 
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8 305.72-6 Civil Money Penalties as a 
Sanction (Recommendation No. 72-6). 

(a) Federal administrative agencies en- 
force many statutory provisions and admin- 
istrative regxilations for violation of which 
fixed or variable civil money penalties may 
be imposed. ' During Fiscal 1971. seven exec- 



• For purposes of this recommendation, no 
distinction has been drawn between sanc- 
tions denominated "money penalties' and 
sanctions denominated "forfeitures" (e.g.. In 
FCC legislation) and "fines" (e.g.. in Postal 
Service legislation) so long as: (I) The sanc- 
tion Is classified as civil and (11) money is, In 

Continued 



68 



Admin. Conference of the United States 

ulive departments and thirluvn Indcpcndcnl 
agcnck'ii collected well in uxcctu uf $1U mil- 
lion, in over 15,000 cases; all evidence points 
to a doubling or tripling dollar magnitude 
and substantially Increasing caseload within 
the next few years. 

(b) Increased use of civil money penalties 
is an important and salutary trend. When 
civil money penalties are not available-, 
agency administrators often voice frustra- 
tion at having to render harsh "all-or-noth- 
ing decisions" (e.g., In license revocation 
proceedings), sometimes adversely affecting 
innocent third parties, in cases in which en- 
forcement purposes could better be served 
by a more precise measurement of culpabil- 
ity and a more flexible response. In many 
areas of Increased concern (e.g., health and 
safety, the environment, consumer protec- 
tion) availability of civil money penalties 
might significantly enhance an agency's 
ability to achieve Its statutory goals. 

(c) In developing a range of sanctions ade- 
quate to meet enforcement needs. Congress 
and agencies must often determine whether 
a "criminal fine" or a "civil money penalty." 
or both, should be applied to a given regula- 
tory offense. The choice they make has 
large consequences. Criminal penalties 
expose an offender to the disgrace and dis- 
abilities associated with "convictions"; they 
require special procedural and other protec- 
tions; and they can not be imposed adminis- 
tratively. These factors make it appropriate 
to cor^sider whether criminal sanctions 
should not be supplemented or replaced by 
civil money penalties. 

(d) Under most money penalty statutes, 
the penalty cannot be Imposed until the 
agency has succeeded In a de novo adjudica- 
tion In Federal district court, whether or 
not an administrative proceeding has been 
held previously. The already critical over- 
burdening of the courts argues against 
flooding them with controversies of this 
type, which generally have small preceden- 
tial significance. 

(e) Because of such factors as consider- 
ations of equity, mitigating circumstances, 
and the substantial time, effort and exper- 
tise such litigation often requires in cases 
usually involving relatively small sums (an 
average of less than $1,000 per case), agen- 
cies settle well over 90 percent of their coses 
by means of compromise, remission, or miti- 
gation. Settlements are not wrong per se. 
but the quality of the settlements under the 
present system is a matter of concern. Regu- 



fact, subject to collection by an agency or a 
court. Excluded are situations Involving 
penalties or liquidated damages assessed 
pursuant to the terms of a government con- 
tract or sums withheld or recovered for fail- 
ure to comply with the terms of a govern- 
ment grant. 



§ 305.72-6 

luloiy nriil.s iirr soincl Imk-.i Mirillln-d |<ii 
wlial Ls culk'cUbU-. Uii (hi- ollifi liaiul, Uio.sc 
accused someliincs charge llial il»ey are 
being denied procedural protections and an 
impartial forum and that they arc often 
forced to acquiesce in unfair .settlc^incnls be- 
cause of llie lack of a |)roni|>l ntul <•( ononii 
eal proeeilur*' lor Judicial resolution. More 
over, several agency administrators warn 
that some of tlie worst offenders, who will 
not settle and cannot feasibly be brought to 
trial, are escapiMu penalties altogether. 

This recommendation is intended to meet 
the problems posed above. 

Recommendation 

A. Desirability of Civil Money Penal- 
ties as a Sanction. 1. Federal adminis- 
trative agencies should evaluate the 
benefits which may be derived from 
the use (or increased use) of civil 
money penalties as a sanction. Such 
penalties should not be adopted lus a 
means of supplanting or curtailing 
other private or public civil remedies. 

2. Civil money penalties are often 
particularly valuable, and generally 
should be sought, to supplement those 
more potent sanctions already avail- 
able to an agency— such as license sus- 
pension or revocation— whose use may 
prove: (a) Unduly harsh for relatively 
minor offenses, or (b) infeasible be- 
cause, for example, the offender pro- 
vides services which cannot be disrupt- 
ed without serious harm to the public. 

3. Each Federal agency which ad- 
ministers laws that provide for crimi- 
nal sanctions should review its experi- 
ence with such sanctions to determine 
whether authorizing civil money pen- 
alties as another or substitute sanction 
would be in the public interest. Such 
authority for civil money penalties 
would be particularly appropriate, and 
generally should be sought, where of- 
fending behavior is not of a type read- 
ily recognizable as likely to warrant 
Imprisonment. 

B. Adjudication of Civil Money Pen- 
alty Cases in an Administrative Impo- 
sition System. 1. In some circum- 
stances It is desirable to commit the 
imposition of civil money penalties to 
agencies themselves, without subject- 
ing agency determinations to de novo 
Judicial review. Agencies should con- 
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slder asking Congress to grant them 
such authority. » 

Factors whose presence tends to 
commend such a course with respect 
to a particular penalty provision in- 
clude the following: 

(a) A largo volume of cjuics llitely to 
be processed annually; 

(b) The availability to the agency of 
more potent sanctions with the result- 
ing likelihood that civil money penal- 
ties will be used to moderate an other- 
wise too harsh response; 

(c) The importance to the enforce- 
ment scheme of speedy adjudications; 

(d) The need for specialized knowl- 
edge and agency expertise in the reso- 
lution of disputed issues; 

(e) The relative rarity of issues of 
law (.e.g., statutory interpretation) 
which require judicial resolution; 

(f) The importance of greater con- 
sistency of outcome (particularly as to 
the penalties imposed) which could 
result from agency, as opposed to dis- 
trict court, adjudications; and 

(g) The likelihood that an agency (or 
a group of agencies in combination) 
will establish an impartial forum in 
which cases can be efficiently and 
fairly decided. 

Considerations such as those set 
forth above should be weighed heavily 
in favor of administrative imposition 
when the usual monetary penalty for 
an offense or a related series of of- 
fenses would be relatively small, and 
should normally be decisive when the 
penalty would be unlikely to exceed 
$5,000. However, the benefits to be de- 
rived from civil money penalties, and 
the administrative imposition thereof, 
should also be considered when the 
penalties may be relatively large. 

2. An administrative imposition 
system should provide: 

(a) For and adjudication on the 
record pursuant to the Administrative 
Procedure Act. 5 U.S.C. 554-57 (1970), 
at the option of the alleged offender 
or the agency; 
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(b) For finality of an agency's deci- 
sion unless appealed within a specified 
period of time; 

(c) That, If the person on whom the 
penalty is imposed appeals, an agen- 
cy's decision will be reviewed in United 
States Courts of Appeals under tlie 
substantial evidence rule in accord- 
ance with the Administrative F*roce- 
dure Act, 5 U.S.C. 706(e); 

(d) That issues made final by reason 
of (b) above and issues which were 
raised, or might have been raised, in a 
proceeding for review under (c) above 
may not be raised as a defense to a 
suit by the United States for collection 
of the penalty. 

Agencies should adopt rules of prac- 
tice which will enable just, Inexpensive 
and speedy determinations. They 
should provide procedures for settle- 
ment by means of remission, mitiga- 
tion or compromise. 
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'Due to the special procedures and status 
of the United States Tax Court, the ration- 
ale for administrative Imposition may have 
only limited applicability to civil money 
penalties administered by the Internal Rev- 
enue Service. 



8 305.79-3 Agency Aesessment and Mitiga- 
tion of Civil Money Penalties (Recom- 
mendation No. 79-3). 

(a) The civil money penalty has become 
one of the most widely used techniques In 
the enforcement programs of Federal ad- 
ministrative agencies. Most regulatory of- 
fenses punishable by civil penalties Involve 
adverse social consequences of private busi- 
ness activity. The motivational Impact of 
these penalties depends In large part on the 
certainty of Imposition and uniformity of 
amount, although some cases may require 
Individualized tailoring to the circumstance 
of the offender so as to remove the econom- 
ic benefit of the illegal conduct. Other civil 
penalties may also serve a secondary func- 
tion of compensating society for the harm 
caus3d by unlawful conduct. 

(b) Recommendation 72-6 urged that the 
advantages of civil money penalties would 
be best achieved through an "administrative 
Imposition system" in which the agency 
would be empowered to adjudicate the viola- 
tion and Impose the penalty after a trial- 
type hearing, subject to "substantial evi- 
dence" Judicial review. Such a system, it was 
stated, would avoid the delays, high costs, 
and Jurisdictional fictions inherent in the 
traditional and most common system of im- 
posing civil money penalties by a court In a 
civil action initiated on behalf of the agency 
by the Department of Justice. 

(c) Since adoption of that Recommenda- 
tion in 1972, the use of civil money penalties 
in general and of administratively imposed 
civil money penalties In particular has In- 
creased significantly, and the constitutional- 
ity and desirability of administratively im- 
posed penalties has been widely recognized. 

(d) Experience has shown that agencies 
play a crucial role and exercise broad discre- 
tion in the administration of civil penalty 
programs, whether or not the statute in 
question authorizes an administrative impo- 
sition system. Agencies possessing such au- 
thority have found It efficient to try to re- 
solve cases before the formal hearing stage, 
through settlement and negotiation. Those 
agencies not possessing administrative Impo- 
sition authority operate under a wide varie- 
ty of statutes: some make no express refer- 
ence to an agency role in the penalty proc- 
ess, while others confer on the agency only 
a power to "assess" or to "mitigate" penal- 
ties, thereby expressly or Implicitly reserv- 
ing to the respondent the right to seek a 
subsequent de novo fact-finding hearing by 
the court in a collection proceeding. Agen- 
cies typically exercise their statutory au- 
thority to "mitigate" In resolving contested 
penalty assessments prior to the Initiation 
of formal enforcement action. In these rec- 
ommendations the term "mitigation" refers 
to any informal process of resolving a con- 
tested initial penalty assessment. 



1 CFR Ch. Ill (1-1-90 Edition) 

(e) Whatever the statutory framework, 
the enforcing agency typically makes the 
Initial assessment, and provides a process 
for mitigation of the penalty. Thus, both 
where there exists adrninistrative imposi- 
tion authority and where such authority 
does not exist, agencies and respondents 
customarily utilize these initial assessment 
and mitigation processes to resolve the 
Erreat majority of civil money penalty cases 
without reaching the stage of formal admin- 
istrative adjudication or court collection 
proceeding. 

(f) These Informal processes for the initi- 
ation and termination of civil penalty pro- 
ceedings represent an area of previously un- 
studied and largely discretionary agency 
action. Appropriate standards and struc- 
tures for the exercise of such discretion are 
needed to Improve the consistency, efficien- 
cy and openness of agency assessment and 
mitigation processes. 

(g) The recommendations that follow 
focus on: (1) The need for agencies to devel- 
op standards for determining penalty 
amounts, (2) agency procedures for initially 
assessing penalties, (3) agency mitigation 
procedures, and (4) the use by agencies of 
evidentiary hearings to impose civil penal- 
ties where such a procedure, though not re- 
quired by statute, might result in a limited 
scope of Judicial review. 

Recommendati on 

a. standards for determination of 
penalty amount 

1. Agencies enforcing regulatory 
statutes, violation of which is punish- 
able by a civil money penalty, should 
establish standards for determining 
appropriate penalty amounts for indi- 
vidual cases. In establishing standards, 
agencies should specify the factors to 
be considered In determining the ap- 
propriate penalty amount in a particu- 
lar case. To the extent practicable, 
agencies should specify the relative 
weights to be attached to individual 
factors In the penalty calculation, and 
Incorporate such factors into formulas 
for determining penalty amounts or 
into fixed schedules of prima facie 
penalty amounts for the most common 
types or categories of violation. A pen- 
alty intended to deter or influence eco- 
nomic behavior should, at a minimum, 
be designed to remove the economic 
benefit of the Illegal activity, taking 
Into account the documented benefit 
and the likelihood of escaping detec- 
tion. Penalty standards should, in ad- 
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dltlon, specify whether and to what 
extent the agency will consider other 
factors such as compensation for harm 
caused by the violation or the Impact 
of the penalty on the violator's finan- 
cial condition. In order to reduce the 
cost of the penalty calculation process 
and Increase the predictability of the 
sanction, simplifying assumptions 
about the benefit realized from or the 
harm caused by illegal activity should 
be utilized. 

2. Agencies should periodically 
evaluate the continuing effectiveness 
of their penalty standards. Such eval- 
uations should be based upon the re- 
sults of compliance surveys and Inter- 
nal audits of agency assessment and 
mitigation decisions as well as data on 
the nature and frequency of violations 
routinely generated by the agency's 
enforcement program. 

3. Agencies should make such stand- 
ards known to the public to the great- 
est extent feasible through rulemak- 
ing or publication of policy state- 
ments. Such an approach is especially 
desirable where adjudications that 
produce written decisions are rare. 

4. Agencies should collect and index 
those written decisions made in re- 
sponse to mitigation requests or after 
agency assessment hearings, and make 
such decisions available to the public 
except to the extent that their disclo- 
sure is prohibited by law. Whenever a 
respondent cites a previous written de- 
cision as a precedent for the agency to 
follow In the respondent's case, the 
agency should either do so, distinguish 
the two cases, or explain Its reasons 
for not following the prior decision. 

B. INITIAL ASSESSMENT OF PENALTIES 

1. Agencies should give adequate 
written notice to the respondent of 
the factual and legal basis for, and 
amount of, the penalty assessment. 

2. Agencies should not mechanically 
assess variable civil money penalties at 
the statutory maximum if reliable evi- 
dence In their possession Indicates the 
presence of mitigating factors. Nor, If 
they possess such evidence, should 
agencies assess at the statutory level 
fixed penalties which are subject to an 
express administrative "mitigation" 
authority. 
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3. The greater the degree to which 
an agency decentralizes Its penalty as- 
sessment authority, the more it should 
structure the exercise of that author- 
ity by the use of highly specific stand- 
ards. Agencies should not ordinarily 
delegate discretionary authority to 
assess civil money penalties to investi- 
gative personnel unless the delay in- 
herent in review by an Independent as- 
sessment official would materially 
Impair the effectiveness of the en- 
forcement process. 

C. MITIGATION OF PENALTIES 

Respondents in civil money penalty 
cases have a right to a trial-type hear- 
ing at either the administrative or ju- 
dicial level. It is nevertheless desirable 
that agencies establish fair and eco- 
nomical procedures whereby respond- 
ents may informally contest the Initial 
assessment of civil penalties without 
the necessity of going forward to trial- 
type hearings. These procedures 
should be governed by the following 
principles: 

1. Agencies should provide the re- 
spondent with a right to reply in writ- 
ing to a penalty claim. 

2. Agency staff should not refuse a 
reasonable request to discuss a penalty 
claim orally. But an informal confer- 
ence need not be built Into the process 
except In those categories of cases 
where the use of written communica- 
tions is likely to prove inadequate be- 
cause of such factors as the unsophis- 
tication of violators or the prevalence 
of factual disputes. 

3. Agencies should consider provid- 
ing an opportunity for administrative 
review of a decision denying a request 
for mitigation. 

4. Agency decisions on mitigation re- 
quests should be in writing and should 
be accompanied by a brief indication 
of the grounds for the decision. 

5. In regulatory programs typically 
Involving the imposition of small pen- 
alties, agencies may appropriately rely 
most heavily on readily ascertainable 
standards of liability, fixed schedules 
of prima facie penalty amounts for the 
most common types of categories of 
violations, and highly objective inspec- 
tion procedures. Opportunity for miti- 
gation should be narrowly confined 
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and inltiKiition rcquirsts cnU'rtalncd 
only if In written form. 

6. In regulatory programs typically 
Involving the Imposition of large pen- 
alties, agencies may appropriately pro- 
vide an opportunity to a respondent to 
present a request for mitigation, orally 
or In writing, request an oral confer- 
ence thereon, receive a written deci- 
sion, and submit a written petition for 
review of such decision or for compro- 
mise of such claim at a higher agency 
level. 

D. EVIDENTIARY HEARINGS 

As expressed in Recommendation 
72-6, it is desirable that agencies be 
given express authority to employ the 
procedures of adjudication on the 
record pursuant to the APA, 5 U.S.C. 
554-557. for the Imposition of civil 
money penalties. Where its statute 
does not provide for such procedure 
but confers upon the agency authority 
to "assess" or to "mitigate" a penalty, 
particularly If the agency Is required 
to conduct a "hearing," the agency 
should consider establishing such pro- 
cedures by regulation, especially 
where by doing so a de novo proceed- 
ing upon Judicial review could be 
avoided. Where such a hearing proce- 
dure has In fact been observed by the 
agency, and the statute does not pro- 
vide for de novo judicial proceedings, 
the court should ordinarily utilize a 
limited scope of review of such agency 
action Imposing civil money penalties. 

[44 PR 38824. July 3. 19791 
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' OFFICE OF 

THE CHAIRMAN 

TO : Member Agencies 

FROM : Antonin Scalia 
Chairman 

SUBJECT : Implementation of Recommendation 72-6 Relating to Civil Money 
Penalties. . . 

The Administrative Conference of the United States has recommended 
that agencies consider the use (or increased use) of civil money penalties 
to supplement other civil and criminal sanctions; and that in appropriate 
situations authority should be sought to ixapose such penalties in admini- 
strative proceedings rather than in the courts, with the agencies* determi- 
nations subject to review on a substantial evidence test, but not subject to 
trial de novo or to collateral attack in a collection proceeding. Recommenda- 
tion 72-6, adopted December 14, 1972, 38 Fed, Reg. 19792. 

Several agencies have asked the Chairman's Office of the Conference to 
' formulate a sample statute that would grant authority for administrative 
imposition of civil money penalties, as an aid to those agencies that night 
desire to seek such legislation. The present memorandum and attachment are 
an attempt to provide such assistance. UTiile the suggestions they contain 
pertain to implementation of Recommendation 72-6, and have received the atten- 
tion of the Conference's Committee.on Compliance, and Enforcement,, they, are not 
• formaT'recominendatibns" of the Cbnfe'rence Itself . -' '^'^\'''''^'''^'' ■'■''■■'!• ' 

The attached sample statute contains those provisions, which. ve consider 
the minimum that are necessary and desirable. It is intended as a useful 
point of departure for the agencies' ox^m drafting processes, and variation 
or addition will be appropriate in particular situations. Some issues not 
alluded to in the statute require special discussion, since they should be 
resolved either in the legislation or the implementing regulations but can 
be treated so variouslj' that sample language is not feasible. 

(1) Preliminary procedures . Before commencing a formal administrative 
proceeding to assess a penalty, an agency will normally communicate with the 
person involved by means of a vnritten notice calling attention to the apparent 
violation and requesting an explanation. See, for example, 2 A.C.U.S. 919-22 
for a description of the preliminary procedures followed by the Federal Avia- 
tion Administration and the Federal Communications Commission. ' 

Experience demonstrates that most assessments either will not be- contested 
or will be compronised. It is therefore important that field evaluations and 
low level staff recommendations to impose penalties be given careful review 
within the agency before an assessment is made. 
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If apparent violations are brought to the attention of the agency by 
complaint from private parties, the extent to which complainants may partici- 
pate in later stages of the proceeding should be described in agency rules- 

(2) Content of Notice . Regulations should specify that each notice 
assessing a penalty must contain: 

(1) The statutory section, rule, or regulation allegedly 
violated; 

(2) The material facts constituting the alleged violation; 

(3) The penalty assessed and its justification in light of 
the statutory standards in subsection (b) of the statute; 
and 

(4) The procedural remedies available to the person (e.g., 
right to an -agency hearing) and the steps that must 
be taken to obtain them. 

(3) Location of the Hearing . Hearings may be held in the area of the 
residence of the person involved, at the regional office of the agency, or 

-at the central office of the agency. The appropriate location of the hearing 
depends on a variety of factors, including the nature of the program, the 
volume of decisions, the costs involved, and the convenience of parties and 
witnesses. Normally, local or regional hearings should be preferred. 

(A) Hearing Officers . The hearing officer will usually be an Adminis- 
trative; Law? Judge employed by the agency itself ..Administrative Law Judges -^ 
may be borrowed from other agencies however, (5 U.S.C. § 3344) so that where 
several agencies administer similar programs Administrative Law Judges 
employed by one agency may be loaned to the others as the need arises. In 
one program, penal ties are assessed by an independent agency established for 
that purpose, which employs Administrative Law. Judges and reviews their 
determinations. See 2 A.C.U.S. 930-31, n.88. 

(5) Expedited Procedure . Where proceedings involve uncontested facts, 
agencies should consider a procedure that permits the Administrative Law 
Judge to make a determination solely on the basis of written presentations. 
It should be noted, however, that while such a procedure may permit an effi- 
cient disposition of cases, it may also encourage persons to request a determi 
nation rather than settling informally, thereby actually increasing the overal 
workload of the agency. 

(6) Review of Initial Decision . Tr.e attached statute provides that 
the decision of the Administrative Law Judge will be reviewed b}'^ the agency 
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in the same manner as other formal adjudications, subject to the separation 
of functions and other provisions of the Administrative Procedure Act. Rather 
than imposing these requirements by reference to section 554 of Title 5, the 
agency may wish to set them forth expressly in the proposed legislation. 

In reviewing routine ca^es the agency may wish to adopt the initial deci- 
sions of the Administrative Law Judges as its final orders. If authorized 
by statute, an agency may also provide that such decisions are final subject 
only to discretionary review by the agencj^ or not subject to agency review 
at all. - 

(7). Subpoenas . If the agency does not have power to issue subpoenas, 
i't-may -be •■desirable to .dnclude. -provisions .authorizing their use in connection 
with proceedings relating to civil money penalties. The Conference is con- 
sidering general legislation relating to subpoenas which, if enacted » would 
render such provisions unnecessary, 

(8) Types of Penalties . The sample statute assumes that the amount of 
the penalty may be set in the agency's discretion up to a specified maximum. 
Alternatively the statute may provide for a fixed penalty or may give the 
agency a choice between two or more fixed penalties, depending on the serious- 
ness of the violation. 

(9) Standards for Determination of Penalties . Penalty standards that 
may be appropriate in addition to those set forth in subsection (b) of the 
sample statute can be found at 2 A.C.U.S. 946-47 (comments B-1 and B-4). If 
the program does not involve a "business" (e.g., noncommercial airplane pilot 
licenses) , the standards set forth in subsection (b) should be appropriately^ 
revised. 
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(10) The Reviewing Court . The specific Court of Appeals with jurisdiction 
to review an order imposing civil money penalties should be designated .. This - 
will usually be either the Court of Appeals for the District of Columbia; Circuii 
or the Court of Appeals for the Circuit in which the person involved resides . 
The Conference considered- the suggestion that review be vested in the District -r 
Courts. This was rejected since judicial review is likely to be sought only 

in cases involving matters of principle or establishing significant precedent, 
which would probably be appealed to the Court of Appeals in any event. 

(11) Pleas of Nolo Contendere . The Conference's study and recommendation 
did not address the effect which imposition of a civil money penalty might have 
in private litigation relating to the act or omission in question. In view of 
the possibility of such an effect, however, the agency might wish to seek 
specific statutory authority to accept pleas which permit collection without 
admission of wrongdoing. 



(12) Minor Variations from the Sample. Statute . There ar2 numerous 
minor variations froai the enclosed saicple statute tliat will ba appropriate. 
Thus the words "any person," "this Act," "Administrator," and the like, 
should be defined or replaced by the appropriate terni- Different procedures 
may be appropriate for an agency which is part of a department than for multi- 
mercber independent agencies. In certain circumstances, the collection pro- 
ceeding set forth in subsection (e) may be supplemented by other collection 
techniques. See 2 A.C.U.S. 9A4-A6. Finally, if the agency already has 
statutory authority for other formal adjudicatory proceedings it may find 
some portions of the sample statute unnecessary. 
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Sample Statute for Implementation of ACUS Recommendation 72-6 
Relating to the Use of Civil Money Penalties as a Sanction 

Section , Civil Money Penalties . 

(a) Assessment of Penalty ♦ .^nj' person who violates any provision of 

section of this Act maj^ be assessed a civil mone)'^ penalty of not more 

than $ for each violation. The penalt)^ shall be assessed by the Adminis- 
trator, or his delegate, by written notice. 

(b) Standards . In determining the amount of the penalty the Administratoi 
shall take into account the gravity of the violation, degree of culpability, 
any history of prior offenses, ability to pay, size of the business entity, 
effect upon ability to continue in business, and such other matters as justice 
may require. 

(c) Hearing . The person assessed shall be afforded an opportunity for 
•agency hearing, upon request made within days after issuance of the 

notice of assessment. In such hearing, all issues shall bfi determined on 
the record pursuant to section 554 of Title 5. The agency determination 
.shall "be. ''iaade' by final-' order which maybe reviewed only as provided ini'''^?^*;'^'-'- — 
subsection (d) . If no hearing is requested as herein provided, the assess- 
ment shall constitute a final and unappealable order. 

(d) Judicial Review . Any person against whom an order imposing a civil 
money penalty has been entered after agency hearing under this section may 

obtain review by the United States Court of Appeals for 

by filing a notice of appeal in such court within days from the date of 

such order, and simultaneously sending a copy of such notice by registered 

or certified mail to the Administrator. The Administrator shall promptly 
certify and file in such court the record upon which the penalty was 
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imposed, as provided in section 2112 of Title 28. The findings of the 
Administrator shall be set aside if found to be unsupported by substantial 
evidence as provided by section 706(2) (c) of Title 5. 

(e) Reference to the Attorney General . If any person fails to pay 
aa assessment after it has become a final and unappealable order, or after 
the Court of Appeals has entered final judgice^it in favor of the agency, the 
Administrator shall refer the matter 'to the Attorney "General, Vho shall 
recover the aniount assessed by action in the appropriate United States 
District Court. In such action the validity and appropriateness of the 
final order Imposing the penalty shall not be subject to review. 

(f) Comprccise or Remission . The Administrator may, in his discrc- 

- tion, compromise, modify, or remit. any civil money penalty which is subject 
to imposition or has been imposed under this section. 

(g) Regulations . The Administrator shall promulgate regulations 
establishing procedures necessary to implement this section. . ,, ,-/;-. 

(h) Disposition of Penalties . All penalties collected under authority 
of this section shall be covered into the Treasury of the United States. 
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103.7 


12.3! 


4562 


45,000 


82,7 


40.9! 


47,044 


4500 


82,7 


40.9! 


4704 


4500 


82.7 


40.9! 


4704 


4300 


13.4 


769.4! 


44,347 


425 


13.4 


769.4! 


4217 


43,000 


107.6 


8.3! 


45,414 


410,000 


113.5 


2.6! 


410,264 


41,000 


99.5 


17.1! 


41,171 


410 


30.2 


285.8! 


439 


475,000 


56.8 


105.1! 


4133,829 


41,000 


99.5 


17.1! 


41,171 


42,000 


56,8 


105,1! 


44,102 


43,000 


36.8 


105,1! 


46,133 


42,300 


107,6 


B.3I 


42,707 


41,300 


107,6 


8.31 


41,624 


41,000 


28.1 


314.6! 


44,146 


41,000 


109,5 


6,4! 


41,064 



41,000 

413,000 

420,000 

20000 

20000 

43,000 

4500 

4300 

413,000 

41,000 

41,000 

41,000 

45,000 

4600 

430 

46,000 

4600 

4600 

47,000 

4700 

4700 

44,000 

4200 

45,000 

410,000 

41,000 

440 

4150,000 

41,000 

44,000 

16,000 

43,000 

42,000 

44,000 

41,000 



to 

15,000 
410,000 
410,000 

to 
to 
to 
to 

tlO,000 

tsoo 

■ tsoo 

to 

t3,000 
tlOO 

ts 

tl,000 

tioo 
tioo 

t2,000 
4200 
t200 

t3,S00 
4175 

to 
to 
to 

t30 
175,000 

to 

12,000 

t3,000 

1300 

tsoo 

13,000 

to 



A5ENCY FOR INTERNATIONAL DEVELOPMENT 

31 use 3602 PROBRAM FRAUD CIVIL REMEDIES ACT 



1986 FALSE aAINS OR NRITTEH STATEMENTS 



HAIIHUH PER VIOLATION 



45,000 109,5 



6.4! tS,320 



45,000 



CUK UMEI PRQOUei SAFETY CORPORATION 

15 SC ^(6^ iniiSWIER PR05UCT SAFETY ACT 



1972 NONCOMPLIANCE KITH SAFETY STANDAROS/RECOROKEEFING VICLATIONSrAl! lUH PER VICLATIOH 

M', UN PER SERIES 



m m, NI OF EDJCATlUil 

20 .SC ;094(6I HIGHER EDUCATION ACT OF 1963, AS AMENDED 1980 NONCOMPLIANCE KITH REGS/FALSE REPORTING 



HAIIHUH PER VIOLATION 



$2,000 


41,7 


179.4! »5,SB8 


*u,lKC 


14,000 


4500,000 


4!,7 


179.4! 41,396,882 t 


,400,000 


''\"0' 



425,000 82,7 40,9! 435,218 435,000 110,000 



CITATION 



HARE OF ACT 



YEAR 



TTPE OF VIOLATION 



TYPE OF PEKALTY 



AnOUNT 



CPI-U NEK AMOUNT ROUNDED CNP DIFFERENCE 
FACTOR PERCENT 



ENVIRONMENTAL PROTECTION A6ENCY 

n use MIS HARINE PROTtCTlON, RESEARCH I BANC. ACT 
7 use 13U.(A) FES. INSECTICIDE, FUNGICIDE I RODEN. ACT 



13 use 2&1SIAI TOIIC SUBSTANCES CONTROL ACT 

42 use 692B(A) 13) RESOURCE CONSERVATION AND RECOVERY ACT 

42 use i928l6) RESOURCE CONSERVATION ANO RECOVERY ACT 

33 use 1319 NATER DUALITY ACT 



42 use 30OH-2 



42 use 3006-3 



SAFE MATER DRIKKINB ACT 



SAFE HATER DRINKING ACT 



1972 NONCOMPLIANCE RE RULES REGARDING DUMPING OF HASTES 
1978 NONCOMPLIANCE VITH REGS BY COMMERCIAL APPLICATOR 
NONCOMPLIANCE NITH REGS lY PRIVATE APPLICATOR 

I97i NONCOMPLIANCE HITH PRODUCT STANDARDS 

1976 NONCONPLIANCE/FAILURE TO TAKE CORRECTIVE ACTION 

1980 KONCOMPLIANCE/VIXATION OF REQUIRE. RE HAZARDOUS NASTE 

1987 HONCOMPLIANCE/aASS I VIXATION 

NONCONPLIANCE/CLASS It VIOLATION 
19Bi UNDERGROUND INJECTIONS CLASS II HELLS 

UNDERGROUND INJECTIONS OTHER HaLS 
I98& STATE FAILS TO ACT HITHIH 30 DAYS 



HAIIMUN PER DAY PER VIOLATION 


ISO,000 


41.7 


179.< 


I 1139,688 


HAIIHUH PER VIXATION 


$5,000 


63.2 


78.] 


I 18,934 


HAIIHUH PER 1ST VIOLATION 


ISOO 


65.2 


78." 


fl 1893 


HAIIHUH PER GUI. VIOLATION 


tl,000 


63.2 


7B. 


fl »I,7B7 


HAIIHUH PER DAY PER VIOLATION 


(23,000 


S6.B 


105. 


I 151,276 


HAIIHUH PER DAY 


■• 123,000 


36.B 


105. 


I 151,276 


HAIIHUH PER DAY PER VIOLATION 


123,000 


82.7 


40.< 


11 (35,218 


HAIIHUH PER VIOLATION 


110,000 


113.3 


2. 


;i (10,264 


HAIIHUH PER SERIES 


t2S,000 


113.5 


2. 


^l (25,661 


HAIIHUH PER VIOLATION 


tlO,000 


113.3 


2. 


II (10,264 


HAIIHUH PER SERIES 


1125,000 


113.3 


2. 


\l (128,304 


HAIIHUH PER DAY 


15,000 


109.5 


6. 


II (5,320 


HAIIHUH PER SERIES 


1125,000 


109.5 


6. 


I (132,991 


HAIIHUH PER DAY 


15,000 


109.5 


6. 


1 (3,320 


HAIIHUH PER SERIES 


1125,000 


109.3 


6. 


I (132,991 


HAIIHUH 


13,000 


109.5 


6.' 


I (5,320 



(140,000 

(9,000 

(900 

(2,000 

(50,000 

(50,000 

(35,000 

(10,000 

(25,000 

(10,000 

(130,000 

(5,000 

(130,000 

(5,000 

(130,000 

(5,000 



(90,000 

(4,000 

1400 

(1,000 

(25,000 

(25,000 

(10,000 

to 

(0 

to 

(5,000 

to 

(5,000 

to 

t5,000 

to 



FARM CREDIT ADMINISTRATION 

12 use 2268 FARM CREDIT ACT OF 1971, AS AMENDED 



1985 NQHCOHPLIANCE KITH TERMS OF ORDER 
1987 NONCOMPLIANCE HITH ACT 



HAIIHUH PER DAY 
HAIIHUH PER DAY 



(1,000 


107.6 


8.31 


(1,083 


(1,000 


to 


(500 


113.5 


2.61 


(513 


(500 


to 



FEDERAL COMMUNICATIONS COMMISSION 

47 use 202(C) COMMUNICATIONS ACT OF 1934 

47 use 203(E) COMMUNICATIONS ACT OF 1934 

47 use 203(B) COMMUNICATIONS ACT OF 1934 

47 use 21410) COMMUNICATIONS ACT OF 1934 

47 use 219(B) COMMUNICATIONS ACT OF 1934 

47 use 220(0) COMMUNICATIONS ACT OF 1934 

47 use 223(B) COMMUNICATIONS ACT OF 1934, AS AMENDED 

47 use 503(B) COMMUNICATIONS ACT OF 1934, AS AMENDED 

47 use S07(A)l(B) COMMUNICATIONS ACT OF 1934 

47 use 3e6(A)t(B) COMMUNICATIONS ACT OF 1934 

47 use 363(A)6(B) COMMUNICATIONS ACT OF 1934 



1934 NONCOMPLIAMCE/DISCRIHIHATION 

1934 NONCOMPLIANCE HITH TARIFF REDUIREMENT8 

1934 NONCOMPLIANCE/FAILURE TO OBEY ORDER PRESCRIIIN6 TARIFF 

1934 NONCOMPLIANCE/FAILURE TO OBEY ORDER TO PROVIDE SERVICE 

1934 NONREPORTING/FAILURE TO FILE 

1934 RECORDKEEPING VIOLATIONS 

I9B3 NONCOMPLIANCE/OBSCENE OR INDECENT COMMUNICATIONS 

1978 NONCOMPLIANCE HITH TERMS OF COHHISSION 



1934 NONCOMPLIANCE HITH PROVISIONS OF GREAT LAKES AGREEMENT 

HILLFUL NONCOMPLIANCE HITH PROVISIONS 
1934 N0HC0MPLIANCE/NAVI6ATIN0 AGAINST PROVISIONS 

HILLFUL NONCOMPLIANCE HITH PROVISIONS 
1934 NONCOMPLIANCE/SHIP LEAVING PORT IN VIOLATION OF REGS 

HILLFUL NONCOMPLIANCE HITH PROVISIONS 



PER VIXATION 


(500 






(4,347 


(4,000 


(3,500 


EACH ADDITIONAL DAY 


(25 






(217 


(200 


tns 


PER VIOLATION 


1500 






(4,347 


(4,000 


(3,500 


EACH ADDITIONAL DAY 


(25 






(217 


(200 


tl75 


PER DAY PER VIOLATION 


(1,000 






(8,694 


(9,000 


te.ooo 


PER DAY 


(100 






(869 


(900 


tsoo 


PER DAY 


1100 






(869 


(900 


teoo 


PER DAY 


(500 






(4,347 


(4,000 


tJ,500 


HAIIHUH PER VIOLATION PER DAY 


(50,000 






(58,543 


(60,000 


(10,000 


HAIIHUH PER DAY PER VIOLATION 


(2,000 






(3,574 


(4,000 


(2,000 


HAIIHUH PER SERIES (CARRIER) 


(20,000 






(35,736 


(35,000 


tis.ooo 


HAIIHUH FOR SERIES (OTHER) 


(5,000 






(8,934 


(9,000 


t«,000 


PER VIOLATION PER DAY 


(500 






(4,347 


(4,000 


t3,500 


PER VIXATION 


(100 






(869 


(900 


tsoo 


PER VIOLATION PER DAY 


(500 






(4,347 


(4,000 


13,500 


PER VIOLATION 


(100 






(869 


(900 


tsoo 


PER VIOLATION PER DAY 


(500 






(4,347 


(4,000 


t3,500 


PER VIOLATION 


(100 






(869 


(900 


(800 



FEDERAL ELECTION COMMISSION 



CITATION 



NAN£ OF ACT 



im 



TYPI OF VIOLATIOM 



2 use 437(61 lA) (3) FEDERAL aECTIOH CM1PAI6H ACT, AS AAENO. j 



1971 NONCOKPLIANCE KITH CAKPAI6H CIPENOITURE RULES 

NONCOKPLIANCE KITH CAHPAIEN CIPEHOITURE RULES-KN0M1N6LY 



TVPE OF PENALTY 



KAItnUH PER VIOLATION 
HAItNUn PER SERIES 



AHOUNT CPI-U NEN AMOUNT ROUNDED CUP OlfFEREHCE 
"-— FACTOR PERCENT -— 



13,000 40.6 186.91 fM,347 (13,000 $10,000 
110,000 40.4 186.91 J2B,695 130,000 120,000 



FEDERAL HOKE LOAN BANK BOARD "' 

12 use 1423IBI FEDERAL HOKE LOAM 6ANX BOARD ACT 



1969 NONCOMPLIANCE NITH LINITATIONS ON INTEREST RATES, DEPOSITS HAIIHUH PER SAY PER VIOLATION 



1100 36.6 218.3! 



1318 



1300 



1200 



FEDERAL RESERVE SYSTEM 

12 use 1972(21 (F) BANK H0LDIN8 COMPANY ACT AMENDMENTS 

12 use 1847(81 BANK HOLDINS COMPANY ACT, AS AMENDED 

12 use 1818(1) FEDERAL DEPOSIT INSURANCE ACT AS AMENDED 

12 use 1817 (Jl CHANGE IN BANK CONTROL ACT, AS AMENDED 

12 use S04 FEDERAL RESERVE ACT 

12 use 303 FEDERAL RESERVE ACT 



1970 NONCOMPLIANCE IN REGUUkllGNS RE EICHANBIN6 CREDIT KAUHUH PER SAY PER VIOLATION 11,000 

1996 NONCOMPLIANCE HAIIHUH PER BAY tl.OOO 

1986 RECOROKEEPINB VIOLATIONS, NONCOMPLIANCE IN CEASE AND DESIST RAZINUH PER DAY PER VIOLATION tl,000 

I96< NONCOMPLIANCE HAIIHUH PER DAY tlO.OOO 

1982 NONCOMPLIANCE NITH REGULATIONS C0NCERNIN8 CONDUCT HAIIHUH PER SAY PER VIOLATION tl.OOO 

1982 NONCOMPLIANCE VITM REGULATIONS CONCERXINB CONDUCT HAIIHUH PER SAY PER VIOLATION tlOO 



3B.B 


200.31 


13,003 


n.ooo 


12,000 


27.2 


328.31 


14,283 


14,000 


13,000 


109.3 


6.4Z 


11,064 


tl,000 


10 


31 


273.81 


J37,381 


S40,000 


(30,000 


97 


20.11 


)1,201 


11,000 


)0 


97 


20.11 


1120 


tl,000 


$900 



GENERAL SERVICES ADMINISTRATION 

31 use 3802 PROGRAH FRAUD CIVIL REMEDIES ACT 



1986 FALSE CLAIMS OR NRITTEN STATEMENTS 



KAIIKUN PER VIOLATION 



$3,000 109.S 



6.41 (5,320 



tS,000 



DEPARTMENT OF HEALTH AND HUMAN SERVICES 
^2 use 1320A-7A(A) SOCIAL SECURITY ACT 



42 use 13931 (H) 


SOCIAL SECURITY ACT 


42 use 13931 (L) 


SOCIAL SECURITY ACT 


42 use 139SM(A) 


SOCIAL SECURITY ACT 


42 use 1395MI8) 


SOCIAL SECURITY ACT 


42 use 139SUIB) 


SOCIAL SECURITY ACT 


42 use I39SU(J) 


SOCIAL SECURITY ACT 


42 use 139SU(J) 


SOCIAL SECURITY ACT 


42 use I39SUIK) 


SOCIAL SECURITY ACT 


42 use 1395U(L) 


SOCIAL SECURITY ACT 


42 use 1395U(H) 


SOCIAL SECURITY ACT 


42 use t395UIN) 


SOCIAL SECURITY ACT 


42 use 139SCC(6) 


SOCIAL SECURITY ACT 


42 use t39SDD 


SOCIAL SECURITY ACT 


42 use 1395MM 


SOCIAL SECURITY ACT 



42 use 1395bbb SOCIAL SECURITY ACT 
42 use 13931-31 I39iS0CIAL SECURITY ACT 



1981 FALSE REPORTINfi/ITEH OR SERVICE NOT PROVIDES AS aAIHED HAIIHUH 

IMPROPER REQUEST Fl» PAYMENT HAIIHUH PER VIOLATION (UNIT) 

FALSE REP0RTIN6 RE PP8 TO INFLUENCE SI8CHAR6E DECISION HAIIHUH PER VIOLATION 
1987 NONCOHPLIANCE/VIOLATION OF ASSIGNMENT REOUIREHENT • LAB TESTHAIIHUH 
1987 NONCOMPLIANCE/VIOLATION OF ASSIGNMENT REOUIREHENT - NURSE/ANHAIIHUH 
1987 NONCOMPLIANCE KITH RULES RE RENTES SHE SUPPLIES HAIIHUH 
1987 NONCOMPLIANCE NITH CHARGE LIMITS FDR RADIOLOGY HAIIHUH 
1986 NONCONPLIANCE/VIOLATION OF ASSIGNMENT REQUIREMENT • PHY8. ASHAIIHUH 

1986 NONCOMPLIANCE NITH FEE FREEZE/CHARGE LIMITS HAIIHUH 

1987 NONCOMPLIANCE NITH CHARGE LIHITATI0N5 SPEC. SVS • NONPARTIC.HAIIHUH 
1986 IHPROPER BILLIN8 - CATARACT SURGERY HAIIHUH 
1986 NONCOMPLIANCE IITH REFUNB REQUIREMENTS RE UNNECESS. SVS • NOHAIIRUH 

1986 NONCOMPLIANCE KITH REFUNB REQUIREMENTS RE UNASS. CLAIHS - NOHAIIHUH 

1987 VIOLATION OF ASSIGNMENT PROVISION RE BIAGNOSTIC HAIIHUH 

1986 HOSPITAL UN8UNXINB OF 0/P SURGERY COSTS HAIIHUH 
19B7 HOSPITAL ANB RESPOKS. PHYSICIAN 6UHPINB OF PATIENTS HAIIHUH 

1987 FAILURE TO PROVISE NECES8. CARE TO HEOICARE BENEFICIARY HAIIHUH 
FAILURE TO PROVIDE NECESS. CARE TO HEDICAID BENEFICIARY HAIIHUH 

1987 IHPOSE PREHIUNS IN EICES8 OF PERHinEO AMOUNTS ' HAIIHUH 

1987 EIPEL OR REFUSE TlT RE-ENROLL IN VIOLATION OF RULES HAIIHUH 

BISCOURAGINfi ENROllHENT HAIIHUH 

FALSE BEP0RTIH6 ID HAIIHUH 

FALSE REPORTING (3) HAIIHUH 

1987 FAILURE TO ASSURE PROMPT PAYMENT HAIIHUH 

1987 INDIVIDUAL NOTIFIES HOME HEALTH AGENCY OF SCHEDULED SURVEY HAIIHUH 

1987 INDIVIDUAL NOTIFIES SKILLEB NURSINB FACILITY OF SCHESULED SUHAIIHUH 
r 



12,000 


90.6 


28.61 


$2,572 


t2,000 


90.6 


28.61 


$2,372 


MS,000 


90.6 


26.61 


$19,288 


$2,000 


I13.S 


2.61 


$2,053 


$2,000 


113.5 


2.61 


$2,033 


$2,000 


113.3 


2.61 


$2,033 


$2,000 


113.5 


2.61 


$2,053 


$2,000 


109.5 


6.41 


$2,128 


$2,000 


I09.S 


6.41 


$2,128 


$2,000 


113.3 


2.61 


$2,033 


$2,000 


109.3 


6.41 


$2,128 


$2,000 


109.5 


6.4t 


$2,128 


$2,000 


109.5 


6.4X 


$2,128 


$2,000 


113.5 


2.61 


$2,033 


$2,000 


109.5 


6.4Z 


$2,128 


$50,000 


113.5 


2.61 


$31,322 


$23,000 


113.5 


2.61 


$23,661 


$10,000 


113.5 


2.6! 


$10,264 


$23,000 


113.5 


2.6! 


$23,661 


$23,000 


113.5 


2.6! 


$23,661 


1100,000 


113.5 


2.6! 


$102,643 


23000 


II3.5 


2.6! 


$23,661 


1100,000 


113.5 


2.6! 


$102,643 


$23,000 


113,5 


2.6! 


$23,661 


$2,000 


113.5 


2.61 


$2,053 


$2,000 


I13.S 


2.6! 


$2,033 



$3,000 

13,000 

$20,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$2,000 

$30,000 

$25,000 

$10,000 

S2S,000 

$23,000 

$100,000 

$23,000 

$100,000 

$23,000 

$2,000 

$2,000 



11,000 

$1,000 

13,000 

10 

)0 

to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 

(0 

to 
to 
to 
to 
to 
to 
to 
to 
to 



CITATION 



MAKE OF M:T 



YEAR 



TYPE OF VIOLATION 



<2 use 11131 Ic) SOCIAL SECUftlTY ACT 

42 use 111371b) (21 SOCIAL SECURITY ACT 

31 use 3B02 PRDGRAH FRAUD CIVIL REHEDIES ACT 

42 use 2&2(d) PUBLIC HEALTH SERVICES ACT 

42 use 300t*T PUBLIC HEALTH SERVICES ACT 



CEPARTHENT OF H0USIM6 AND URBAN DEVELOPHENT 



42 use S410 



HAT'L HANUFACTURIHB HOUSING CONSTRUCTION 
AND SAFETY STANOARDS ACT 



FALSE STATEHENTS 

INDIVIDUAL CERTIFIES TO FALSE BTATEHENTS 

NONCOHPllANCE HITH REOUIRERENTB - SKILLED NURSINB FACILITY 
196& NONREPOflTINB/FAILURE TO REPORT MALPRACTICE LIABILITY 
19B& BREACH OF CONFIDENTIALITY 
\m FALSE CLA1K9 OR NRITTEN STATEHENTS 
\m VIOLATION OF ORDER TO RECAU 
im FAILURE TO OFFER HHO PLANS IN HEALTH PACKAGE 



197( NONCOMPLIANCE KITH REGS 



TYPE OF PENALTY 


ANOUNT 


CPI-U 


<EN AnOUNT ROUNDED CKP 


DIFFERENCE 


...»«. ....^M 


ts.ooo 


'ACTOR 


PERCENT 


(5,132 


(5,000 




NAIinUN 


113.9 


2.61 


to 


HAIIHUn 


11,000 


II3.S 


2.61 


tl,026 


11,000 


to 


KAIIKUH PER DAY 


tio.ooo 


113.9 


2. 61 


(10,264 


(10,000 


to 


NAIIRUH 


MO, 000 


109.9 


6.41 


(10,639 


(10,000 


(0 


HAIIHUN 


tlO,000 


109.9 


6.41 


(10,639 


(10,000 


10 


HAIIHUN PER VIOLATION 


)S,000 


109.9 


6.41 


(5,320 


(5,000 


(0 


KAIIKUH PER DAY 


tioo.ooo 


36.8 


109.11 


(205,106 


(200,000 


(100,000 


KAIIKUH 


110,000 


96.B 


109.11 


(20,911 


(20,000 


(10,000 


KAIIKUH SUBSEQUENT 30 DAYS 


tio.ooo 


96.B 


109.11 


(20,911 


(20,000 


(10,000 


KAIIKUH PER VIOLATION 


tl,000 


49 


137.BI 


(2,37B 


(2,000 


(1,000 


KAIIKUH FOR SERIES 


11,000,000 


49 


137.B1 12,377,551 


(2,380,000 


(1,380,000 



DEPARIKENT OF THE INTERIOR 

43 use 1350(61 OUTER CONTINENTAL SHELF LANDS ACT 

16 use 668(8) BALD EAGLE PROTECTION ACT 

16 use 1375(A) HARINE HAHHAL3 PROTECTION ACT 

30 use 1719 FED. OIL I GAS ROYALTY H6HT ACT 



30 use 1268 SURFACE HIHINB CONTROL 6 RECLARATION ACT 

16 use 3373(A) LACEY ACT 

16 use 1540 (A) ENDAN6ERE0 SPECIES ACT 



1953 NONCOKPLIANCE HUH REGS KAIIKUH PER VIOLATION 

1972 NONCCOHPLIANCE RE SALE, POSSESSION, ETC. OF BALD EAGLE KAIIKUH PER VIOLATION 
1972 NONCOHPLIANCE KITH REGS RE HARINE KAHHALS KAIIKUH PER VIOLATION 

1983 NONCOKPLIANCE NITH UHB RE OIL, 6AS/REC0R0ICEEPIN6 VIOLATIONSNAIIKUH PER VIOLATION PER DAY 

AFTER 40 DAYS, KAI PER DAY 

KONPAYKENT HAIIHUN PER VIOLATION PER DAY 

REPORTING FALSE IKFORHATION HAIIHUN PER VIXATION PER DAY 

1977 NONCOHPLIANCE NITH PERMIT AND OTHER REGS KAIIKUH PER VIOLATION PER DAY 

FAILURE TO CORRECT VIOLATIONS PER DAY 

1981 NONCOHPLIANCE/ ILLEGAL SALE, PURCHASE, ETC. OF FISH/HILDLIFE KAIIKUH PER VIOLATION 

NONCOHPLIANCE/KARKETING OR TRANSP0RTIN8 UNKARKEO CONTAINER HAIIHUN 
I97B NQNC0NPLIAHCE/IUI0HIN6LY VIOLATING REGS HAIIHUN PER VIXATION PER DAY 

HONCOnPLIANCEyVIOLATINB REGS KAIIKUH PER VIOLATION PER DAY 



(10,000 




334.71 


(43,470 


(45,000 


t35,00O 


(9,000 




179.41 


(13,969 


(15,000 


tlO.OOO 


(10,000 




179.41 


(27,938 


(30,000 


t20,000 


(900 




17.11 


(585 


(600 


tlOO 


(9,000 




17.11 


(5,854 


(6,000 


(1,000 


(10,000 




17.11 


(11,709 


(10,000 


to 


(29,000 




17.11 


(29,271 


(30,000 


(5,000 


(9,000 




91.91 


(9,596 


(10,000 


(5,000 


(7,900 




91.91 


(14,395 


(15,000 


(7,500 


(10,000 




28.61 


(12,859 


(15,000 


(5,000 


(290 




28.61 


(321 


(300 


(SO 


(9,000 




7B.71 


(8,934 


(9,000 


(4,000 


(900 




78.71 


(893 


(900 


(400 



INTERSTATE CONnERCE COHHISSION 

49 use 11901 (K) HOUSEHOLD GOODS ACT OF 1980 

49 use 11901 (J) HOUSEHOLD GOODS ACT OF 1980 

49 use 11910(1) HOUSEHOLD GOODS ACT OF 1980 



49 use 11901(H) 
49 use 11901(G) 



HOUSEHOLD GOODS ACT OF 1980 
INTERSTATE COH)tERCE ACT 



49 use 11901(F) INTERSTATE C0.1HERCE ACT 



49 use 11901(E) INTERSTATE COrtHERCE ACT 



1980 REC0RDKEEPIN8 VIOLATIONS 

1980 NONCOHPLIANCE RE PROTECTION OF SHIPPERS 

1980 NONREPORTING TO COHHISSION 

1980 NONCOHPLIANCE RE TRANSPORTATION OF HAZARDOUS HASTES 
1982 NONCOHPLIANCE RE TRANSPORTATION OF PASSENGERS 

RECORDKEEPING VIOLATIONS 



KAIIKUH FOR 1ST VIOLATION 
KAIIKUH FOR SUB. VIOLATION 
HAIinUH PER VIOLATION 
HAIIHUH EACH ADDITIONAL DAY 
KAIIKUH PER VIOLATION 
HAIIHUH EACH ADDITIONAL DAY 
HAIIHUN PER VIOLATION 
HAIIHUH PER VIOLATION 
EACH ADDITIONAL DAY 
HAIIHUH PER VIOLATION 
HAIIHUN EACH ADDITIONAL DAY 
PER DAY PER VIOLATION 
PER DAY PER VIOLATION 



1940 NONREPORTING OR INCOHPLETE REP0RTIH6 

NONCOHPLIANCE RE ACCESS TO PROPERTY 

NONREPORTING, INCOHPLETE REPORTING, RECORDKEEPING VIOLATIONSPER DAY PER VIOLATION 
1920 NONCOHPLIANCE IN DISTRIBUTING RAIL CARS PER VIOLATION (UNIT) 

1917 NONCOMPLIANCE IN ORDERS BY ICC IN EHER6ENCY MININUH PER VIOLATION 

r HAIIHUH PER VIOLATION 



(2,000 


82.7 


40.91 


(2,817 


(3,000 


(1,000 


(5,000 


82.7 


40.91 


(7,044 


(7,000 


(2,000 


(1,000 


82.7 


40.91 


(1,409 


(1,000 


to 


(500 


82.7 


40.91 


(704 


(700 


(200 


(500 


82.7 


40.91 


(704 


(700 


t200 


(250 


82.7 


40.91 


(352 


(400 


tl50 


(20,000 


82.7 


40.91 


(28,174 


(30,000 


110,000 


(1,000 




20.11 


(1,201 


(1,000 


to 


(500 




20.11 


(601 


(600 


tiOO 


(500 




20.11 


(60! 


(600 


tlOO 


(250 




20.11 


(300 


(300 


t50 


(100 


14.1 


726.21 


(826 


(800 


(700 


(100 


14.1 


726.21 


(826 


(800 


(700 


(500 


14.1 


726.21 


(4,131 


(4,000 


(3,500 


(100 


20.9 


457.41 


(557 


(600 


tsoo 


(100 




796.21 


(896 


(900 


teoo 


(500 




796.21 


(4,481 


(4,000 


(3,500 



CITATION 



4? use 1190110) 
49 use 11901(0 
4? use 11901(8) 

49 use 11901(A) 
49 use 10S27 
49 use 11902A(AI 



MHE or ACT 



INTERSTATE CONHERCE ACT 
INTERSTATE COHRERCE ACT 
INTERSTATE CO^IKERCE ACT 

INTERSTATE CONHERCE ACT 
nOTOR CARRIER ACT OF 1960 
nOTOR CARRIER ACT OF 1980 



YEAR 



TYPE OF VIOLATION 



1930 NONCOHPLIANCE II CONSTRUCTION, OPERATION OF RAIL LINES 
191} HONCOnPlIANCE NITH PROPERTY VALUE REGULATIONS 
1910 NONCOHPLIANCE NITH TARIFF ANO TRAFFIC REGULATIONS 

190& KNONINBLT HONCOHPLIAMT NITH ICC ORDERS 

1980 NONCOKPLIANCE/REQUIRINB LOAOIN8/UNL0A01N6 H/OUT COHPENSATIONHAIinUH PER VIOLATION 

1980 NONCOHPLIANCE R£ LOAOING/UHLOADINS OF HOTOR VEHICLES 



TYPE OF PENALTY 


AHOUNT 


CPI-U 


m AHOUNT ROUNDED CHP 


DIFFERENCE 






ISO 


FACTOR 


PERCENT 




$400 






$448 




EACH ADDITIONAL DAY 


13 


796.21 


$350 


RAiinun 


t3,000 


20.9 


457.41 


127,871 


$30,000 


$25,000 


HAIIHUN PER DAY PER VIOLATION 


tsoo 


9.8 


1086.81 


♦3,944 


$6,000 


$5,500 


PER VIOLATION 


)S00 


' 9.8 


1088.81 


15,944 


$6,000 


$5,500 


EACH ADDITIONAL DAY 


125 


9.8 


I0B8.8I 


$297 


$300 


$275 


PER DAY PER VIOLATION 


ts.ooo 


9.8 


1088.81 


$59,439 


$60,000 


$55,000 


(HAIIHUH PER VIOLATION 


tio.ooo 


82,7 


40.91 


$14,007 


$15,000 


$5,000 


MIIHUn PER VIOLATION 


110,000 


82.7 


10.91 


$14,087 


$15,000 


. $5,000 



DEPARTHENT OF JUSTICE 



8 use 1323 

8 use 1322 

8 use 1322 

8 use 1321 

8 use 1287 

8 use 1286 

8 use 1283 
B use 1284 
B use 1281 
6 use 1227 
B use 1221 
5 use 204 
e use 1324(A) 



IHHIGRATION AND 

IHHIGRATION AND 

IHHIGRATION AND 

IHHIGRATION AND 

IHHIGRATION AND 

IHHIGRATION AND 



NATIONALITY ACT 
NATIONALITY ACT 
NATIONALITY ACT 
NATIONALITY ACT 
NATIONALITY ACT 
NATIONALITY ACT 



IHHIGRATION AND NATIONALITY ACT, AS AN. 

IHHIGRATION AND NATIONALITY ACT, AS AN. 

IHHIGRATION AND NATIONALITY ACT, AS AH. 

IHHIGRATION AND NATIONALITY ACT, AS AN. 

IHHIGRATION AND NATIONALITY ACT, AS AN. 
ETHICS IN 60VERNHENT ACT 

IHHIGRATION AND NATIONALITY ACT, AS AN. 



AS AH, 
AS AH. 
AS AH. 
AS AH. 
AS AH. 
AS AH. 



S2 NONCONPLIANCE/TRANSPORTINB ALIENS INTO U.S. V/OUT VISA PER VIOLATION 
32 NONCOHPLIANCE/TRANSPDRTINB UNEHPLOYABLE ALIEN INTO U.S. PER VIOLATION 
32 NONCOKPLIANCE/BRINGINB ALIENS INTO U.B. KITH CERTAIN DISEASEPER VIOLATION 
32 NONeOHPLIANCE/UNAUTHORIZED LANDING AT N0NDESI6NATED PORTS PER VIOLATION 
32 NQNCOHPLIANCE/BRINBINB ALIEN CRENNAN INTO U.S. TO EVADE lANSHAIIHUN PER VIOLATION 



32 NONCONPLIANCE/StSCHARGE OF ALIEJI CREHHEN INTO U.S. 



NINinUH PER VIOLATION 

HAIIHUH PER VIOLATION 

PER VIXATION lUNITI 

PER VIOLATION (UNIT) 

PER VIOLATION (UNITI 

PER VIXATION 

PER VIOLATION (UNIT) 

HAIINUN 



6 use 1229 



IHHIGRATION AND NATIONALITY ACT, AS AH. 



32 NONCOHPLIANCE/EHPLOYHENT ON VESSELS OF DISABLED ALIENS 

32 NONCOHPLIANCE/FAILURE TO DETAIN ALIEN CRENHEN ON BOARD 

32 NOHREPORTING/FAILURE TO GIVE LIST OF ALL ALIEN CRENHEN 

32 NOHCOHPLIANCE/UNLANFULLY BRIN6IN6 EiaUDED ALIEN TO POLICE 

32 NOHREPORTING/FAILURE TO COHPLY NITH REQUEST FOR HANIFE6T 
979 NONREPORTING/FAILURE TO FILE, F1LIN8 FALSE REPORTS 
986 HONCOHPLIANCE/EHPLOYER HIRING, CONTINUING TO EHPLOT, ALIENS HIN 1ST VIOLATION (US 

KAI 1ST VIOLATION (U) 
HIN 2ND VIOLATION (U) 
MI 2ND VIOLATION (U) 
fllN SUB VIOLATION (U) 
HAI 6UI VIOLATION (U) 
HINIHUN PER VIOLATION 
HAIinUN PER VIOLATION 
PER VIOLATION 
PER VIOLATION 



N0NC0HPLIANCE/HIRIN8 NITKOUT VERIFYINB CITIZENSHIP 

NONCOHPLIANCE/REQUIRINB BONO AEAINST HIRIN6 LIABILITY 
(932 NONCOHPLIANCE/LOAOINB ALIENS AT A NON-SPECIFIC PORT 



11,000 

$230 
$1,000 
$1,000 
<S,000 

$300 

tl,000 

$30 

$1,000 

$10 

1300 

tlO 

$5,000 

t230 
12,000 
$2,000 
$3,000 
$3,000 
110,000 

tlOO 
$1,000 
$1,000 

tsoo 



26.3 

26.3 

26.5 

26.3 

26.S 

26.3 

26.3 

26.S 

26.5 

26.3 

26.S 

26.5 

72.3 

109.5 

109.3 

109,3 

109.S 

109.3 

109.5 

109.3 

109.3 

109.3 

26.3 



339.61 

339.61 

339.6! 

339.6! 

339.6! 

339.6! 

339.6! 

339.61 

339.61 

339.6! 

339.6! 

339.6! 
61.11 
6.4! 
6.(1 
6.4! 
6.(1 
6.(1 
6.(1 
6.(1 
6.(1 
6.41 

339.61 



$4,396 
$1,099 
$4,396 
$4,396 
$21,981 
$2,198 
$4,396 

$220 

$4,396 

$(( 

$1,319 

$(( 

$8,037 

$266 
$2,128 
$2,128 
$5,320 
$3,192 
$10,639 

$106 
$1,06( 
$1,06( 
$2,198 



$4,000 
$1,000 
$4,000 
$4,000 
$20,000 
$2,000 
$4,000 

$200 

$4,000 

$(0 

$1,000 

$(0 

$8,000 

$300 
$2,000 
$2,000 
$5,000 
$3,000 
$10,000 

$100 
$1,000 
$1,000 
$2,000 



$3,000 

1750 

$3,000 

(3,000 

$15,000 

$1,500 

$3,000 

$150 

$3,000 

$30 

$700 

$30 

$3,000 

$50 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

(0 

$1,500 



DEPARTHENT OF LABOR 



29 use 216 FAIR LABOR STANDARDS ACT 

29 use 1853 HIGRANT SEASONAL AGRIC. NORK. PROT. ACT 
40 use 328 CONTRACT NORK h'OURS SAFETY STANDARDS ACT 

30 use 820 FEDERAL NINE SAFETY ( HEALTH ACT OF 1977 



1938 NONCOHPLIANCE NITH CHILD LABOR LANS 

1983 NONCOHPLIANCE NITH RE6S 

1962 NONCOHPLIANCE HtTK RE66 RE 8 HR DAY, (0 HR NEEK, OVERTIKE 

1982 NONCOHPLIANCE MITM SAFETY AND HEALTH REGS 

FAILURE TO CORRECT 

NONCOHPLIANCE NITH 8H0KIN6 VIOLATIONS 



HAIIHUH PER VIXATION 


$1,000 


K.t 


726.2! 


$8,262 


$8,000 


$7,000 


RAIIRUH PER VIXATION 


$1,000 


99.5 


■ 17.1! 


$1,171 


$1,000 


to 


PER VIXATION PER DAY 


$10 


30.3 


283.8! 


$39 


$(0 


$30 


HAIIHUH PER VIOUTION 


$10,000 


97 


20.1! 


$12,010 


$10,000 


(0 


IIAIINUn PER DAY 


$1,000 


97 


20.1! 


$1,201 


$1,000 


$0 


HAIIHUH PER VIXATION 


$230 


97 


20.1! 


$300 


$300 


(50 



nERIT SrSTEHS PROTECTION BOARD 

5 use 1207 CIVIL SERVICE KEFORH ACT 



1978 NONCOHPLIANCE/VIXATION OF CIVIL SERVICE PERSONNEL RXE8 HAIIHUH 



$1,000 63.2 78.7! $1,787 



$2,000 $1,000 



CITATION 



MAKE OF ACT 



KATIONAL AERONAUTICS AMD SPACE AOHINISTRATION 

31 use 3B02 PROBRAH FRAUD CIVIL REHEDIES ACT 



YEAR 



TYPE OF VIOLATION 



lfB6 FALSE aAIKS OR MRITTEN STATEMENTS 



TYPE OF PENALTY 



KAIinUH PER VIOLATION 



AnOUNT CPI-U NEV AMOUNT ROUNDED CHP DIFFERENCE 
FACTOR PERCENT 



$5,000 109.5 6.41 15,320 



15,000 



NATIONAL CREDIT UNION AOHINISTRATION 

12 use 1702(0)12) FEDERAL CREDIT UI410N ACT OF 193< 



1934 N0NREP0RT1H8/FAILU8E TO FIL£ 



HAIHUin PER DAY 



tlOO 13.4 7&9.4I 



$8&9 



1900 



teoo 



HATIONAL SCIENCE FOUNDATION 

\k use 2407 ANTARCTIC CONSERVATION ACT 



1971 NOHCOHPLIANCE/ENVIROKHENTAL VIOLATIONS HAIHUiN PER DAY PER VIOLATION 15,000 65.2 7B,7I t8,934 19,000 $4,000 

NONCONPLIANCE/KNOHINSLT COIWITTINB ENVIRONNENTAL VIOLATIONS MIIIUIH PER DAY PER VIOLATION 110,000 65.2 78.71 117, B68 420,000 410,000 



NUCLEAR REGULATORY COHfllSSION 

42 use 2282 ATOMIC ENER6Y ACT OF 1946 



19B0 NONCOKPLIANCE/VIOLATION OF LICENSINB AND SAFETY REOUIREKENTSnAIinUH PER DAY PER VIOLATION $100,000 82.7 40.9Z $140,871 $140,000 $40,000 



PENSION BENEFIT GUARANTY CORPORATION 



29 use 1452 
29 use 1371 



EKPLOYEE RETIREMENT INCONE SECURITY ACT 
EMPLOYEE RETIREMENT INCOME SECURITY ACT 



1980 NONREPORTINB/FAILURE TO PROVIDE NOTICE H/OUT CAUSE NAIIHUH PER DAY 
1987 H0NREP0RTIN8/FAILURE TO PROVIDE TIME NOTICE OR MATERIAL INFONAIIHUN PER DAY 



$100 


82.7 


40.91 


$141 


1100 


to 


$1,000 


113.5 


2.61 


$1,026 


$1,000 


to 



RAILROAD RETIREMENT BOARD 

31 use 3802 PROGRAM FRAUD CIVIL REMEDIES ACT 



1986 FALSE CLAIMS OR WITTEN STATEMENTS 



NAIIHUH PER VIOLATION 



$5,000 109.5 



6.4X $5,320 



$5,000 



SHALL BUSINESS ADMINISTRATION 

13 use 687 16) (A) SMALL BUSINESS INVESTMENT ACT 



1966 N0NREP0RTIN8 



RAIIHUN PER DAY 



$100 32.4 259.61 $360 



t400 



4300 



DEPARTMENT OF STATE 

31 use 3B02 PROGRAM FRAUD CIVIL REMEDIES ACT 



1986 FALSE CLAIMS OR MITTEN STATEMENTS 



HAIIMUH PER VIOLATION 



$5,000 109.5 6.4Z $5,320 



$5,000 



DEPArNENT OF TRANSPORTATION 

19 J! ; 2Ci7(A) HA2aD0U5 LIQUID FIPELINE SAFETY ACT 

'? L'l, li'VIrt) NA.'JRAL GAS PIPELlllE ACT 

1? U! : lUhAI FEDERAL AVIATION r,CT 

33 UbC t232iA) PORTS AND NATERNAYS SAFETY ACT 



1979 NONCOMPLIANCE HITH SAFETY STANDARDS 

I 
1979 NONCOMPLIANCE MITH STANDARDS 

NONCOMPLIANCE REGARDING CERTIFICATION 
197B NONCOHPLIAHCE NITrf SAFETY REGULATIONS 

NONCOMPLIANCE NITH SAFETY REGULATIONS RE HAIARD0U5 VASTE 
1978 NONCOMPLIANCE jlITH RE66 RE OPERATINB A VESSEL 



HAIIH^ M PER VIOLATION PER DAY 
MAUH n PER SERIES 
KA:in 1 PER VIOLATION PER DA/ 
MAMK H PER SEKIES 
HAtlM .1, NOT IN ADDITION 
HAIIh 1 PER VIOLATION PER DAY 
NAIIN 1 PER VIOLATION PER DAY 
MAIIMUH PER VIOLATION PER DAY 



11,000 


72.3 




ll,6!t 


12,000 


I,0yO 


$200,000 


72.3 




$322, 2&a 


r,:5,090 


n:s,ofw 


$1,000 


7:. 3 




$1,611 


»:.:;vO 


I.Oi.l 


$200,OnO 


7?.3 




$122,268 


» 325. 0(1' 


' ',,i)<) 


$50,000 


72.3 




tB0,S67 


lEG.OOO 


1 ..v, 


t 1,000 


6J.2 


78.71 


$1,767 


t:,ooo 


,00) 


$10,000 


61.2 


70.71 


tl7,86B 


tio.ooo 


I ),000 


t25,000 


65.2 


78.71 


$44,670 


<45,0C0 


». 0,000 



CITATION 



mm or act 



YEAR 



TYPE OF VIOLATION 



lYPE OF PEMALTY 



AHOUNT 



CPI-U m AMOUNT ROUNDED CMP OIFFtREHCE 
FACTOR PERCENT 



33 use 1608(All(BI INTERNATIONAL NAVIGATIONAL RULES ACT 

13 use tfl7(AI nOTOR VEHICLE INFO. I COST SAVINGS ACT* 

IS use 1948 ROTOR VEHICLE jItFO. I COST SAVINGS ACT 

IS use 19908(A) nOTOR VEHICLE INFO. \ COST SAVINGS ACT 

33 use 1908(81 ACT TO PREVENT POLLUTION FROH SHIPS 

33 use 2072 (A) I (81 INLAND NAVIGATIONAL RULES ACT 

U use M84(A)&(BI FEDERAL BOAT SAFETY ACT 



4& use 319 VESSEL OOCUHENTATION ACT 

33 use 533(8) GENERAL BRIDGE ACT OF 194i 

IS use 1398 NATIONAL TRAFFIC AND HV SAFETY ACT 

43 use 34 LOCOMOTIVE INSPECTION ACT 

42 use 4910 NOISE CONTROL ACT OF 1972 

49 use 3102 NOTOR CARRIER SAFETY ACT OF 1984 



49 use 1471(A) FEDERAL AVIATION ACT. OF 19SB, AS AMEND. 

49 use 204 AIRPORT \ AIRHAY SAFETY I CAPACITY ACT 

46 use 3318 COMMERCIAL VESSEL SAFETY ACT 

33 use 1321 (J) (2) FEDERAL VATER POLLUTION CONTROL ACT 

33 use 1321 (P) (4) FEDERAL NATER POLLUTION CONTROL ACT 

33 use 1321 (BUM FEDERAL KATER POLL. CONT. ACT, AS AMEND. 

33 use 1322 (J) FEDERAL HATER POLLUTION CONTROL ACT 

49 use ie09(A) HAIAROOUS MATERIAL TRANSPORTATION ACT 

43 use 438 FEDERAL RAILROAD SAFETY ACT OF 1970 

45 use 64(A)(1) HOURS OF SERVICE ACT 

45 use 39 ACCIDENT REPORTS ACT 

49 use 2i(HI SPECIAL INSPECTIONS ACT 

45 use 13 SAFETY APPLIANCES ACT 



980 NONCOMPLIANCE KITH REGS RE OPERATIKB d VESSEL AT SEA 
9B& NONCOMPLIANCE HITH BUMPER STANDARDS 



RAIIHUH PER VIOLATION 
MAIIHUN PER VIOLATION 
HAIINUn PER SERIES 
KAIIMUH PER VIOLATION 
HAIIHUH PER SERIES 
HAUMUN PER VIOLATION 
MAIIHUN PER SERIES 
MAIIHUN PER VIOLATION 
MAIIHUN PER VIOLATION 
MAIIHUN PER VIOLATION 
HAIIHUH PER VIOLATION 
HAIIHUH PER SERIES 
HAIIHUH PER VIOLATION 
PER VIOLATION 
HAIIHUH PER VIOLATION 
PER VIOLATION 
HAIIHUH FOR SERIES 
HIHIHUH PER VIOLATION 
HAIIHUH PER VIOLATION 
PER DAY 

RAIIHUH PER VIOLATION 
HAIIHUH PER ADD'L DAY 
HAIIHUH PER SERIES 
NONCOHPLIANCE/PATTERN OF VIOLATIONS OTHER THAN RECORDKEEPINGNAIIHUH PER VIOLATION 

HAIIHUH PER SERIES 

NONCOHPLIANCE/SAFETY VIOLATIONS HAIIHUH PER VIOLATION 

1987 NONCOMPLIANCE VITH SAFETY RE6S HAIIHUH PER VIOLATION 

NONCOMPLIANCE KITH RE6S lY COHNERCIAL CARRIER HAIIHUH PER VIOLATION 

987 INTERFERENCE KITH ACCIDENT INVESTIGATIONS HAIIHUH 

978 VIOLATION OF VESSEL EOUtP/INSPEC REBUIREHEHT8 • NON-TANKERS RAIIHUH PER VIOLATION 

VIOLATION OF VESSEL EOUIP/INSPEC REQUIREHENT8 • TANKERS HAIIHUH PER VIOLATION 

948 VIOLATION OF SAFETY RE6S RE HAZARDOUS SUBSTANCES HAIIHUH PER VIOLATION 

948 FAILURE TO HEET LIABILITY REQUIRE. FOR VESSEL H/HAZARO.CARGOKAIIMUH PER VIOLATION 



9B& N0HREP0RTIN6 

98& NONCOMPLIANCE OF REBS C0NCERNIN8 ODOHETERS 

980 NONCOMPLIANCE NITH REGS 

HISREPRE8ENTAT10N OF FACTS IN RELATED HATTER 
980 NONCOMPLIANCE NITH REGS 
982 NONCOMPLIANCE NITH STANDARDS 

NONCOMPLIANCE HITH REGS OH RECREATIONAL 60ATIN6 AND SAFETY 
980 NONCOMPLIANCE NITH TRADING REQUIREMENTS 
982 HONCOMPLIAHCE/VtOLATtON OF RE6S RE OPERATION OF BRIDGES 
974 NONCOMPLIANCE NITH AUTO STANDARDS 

976 NONCOMPLIANCE/VIOLATION OF LOCOMOTIVE SAFETY STANDARDS 

978 N0NC0HPL1ANCE/US1N6 NOISE DEFECTIVE EQUIPMENT 
984 RECORDKEEPING VIOLATIONS 



977 OIL OR HAZARDOUS SUBSTANCE DISCHARGE 

948 VESSEL HITHOUT MARINE SANITATION DEVICE • POSSESSION 

VESSEL NITHOUT NARINE SANITATION DEVICE • SEUINB 
975 TRANSPORTATION OF HAZARDOUS HATERIAL8/C0HTAINER PRODUCTION 
970 VIOLATION OF RULES AND REGS 

969 VIOLATION OF REGS RE6ARDIN8 RAILROAD EHPLOYEES HRS OF SVC 

975 N0NREP0RTIN8/FAILURE TO FILE ACCIDENT REPORT 

976 NONREPORTING/FAILURE TO FILE/FAILURE TO INSTALL APPLIANCES 

1976 USIN6 NOT EQUIPPED AS PROVIDED 



HAIIHUH PER VIOLATION 
HAIIHUH PER VIOLATION 
HAIIHUH PER VIOLATION 
HAIIHUH PER VIOLATION PER DAY 
HAIIHUH PER VIOLATION PER DAY 
HINIMUH PER VIOLATION PER DAY 
PER VIOLATION 

HAIIHUH PER VIOLATION PER DAY 
HAIIMUH PER VIOLATION PER DAY 
HINIMUH PER VIOLATION PER DAY 
HAIIHL:H per VIOLATION 
HIKIHl'll PER VIOLATION 



82 

109 

109 

i09 

109 

109: 

109 

62 

82 

82 
9 
9 
9 

82, 
9 
4 
4 



15,000 

)1,000 

1800,000 

tl,000 

1400,000 

}2,000 

1100,000 

t25,000 

15,000 

tS,00O 

$2,000 

1100,000 

S1,000 

1500 

tl,000 

11,000 

$800,000 

$250 

$2,500 

$10,000 

$500 

$500 

12,500 

$1,000 

$10,000 

$10,000 

$1,000 

$10,000 

$250,000 

$5,000 

$25,000 

$5,000 

110,000 

$5,000 

$2,000 

$5,000 

$10,000 

$2,500 

$250 

$500 

$100 

$250 

$2,500 

I2S0 

$2,300 3< 



40.9Z 

6.41 

6.41 

6.4X 

6.41 

6.42 

6.41 

40.91 

40.91 

40.91 

20.11 

20.11 

20.1! 

40.91 

20.11 

137.81 

137.81 

105.11 

105.11 

78.71 

12.31 

12.31 

12.31 

12.31 

12.31 

12.31 

2.61 

2.61 

2.61 

78.71 

78.71 

383.41 

383.41 

91.91 

383.41 

383.41 

117.41 

200.31 

200.31 

218.31 

117.41 

105.11 

105.11 

105.11 

105.11 



$7,044 

$1,064 

$851,142 

$1,064 

$425,571 

$2,128 

$106,393 

$35,218 

$7,044 

$7,044 

$2,402 

$120,103 

$1,201 

$704 

$1,201 

$2,378 

$1,902,041 

$513 

$5,128 

$17,868 

$562 

$562 

$2,809 

$1,123 

$11,234 

$11,234 

$1,026 

$10,264 

$256,608 

$8,934 

$44,670 

$24,170 

$48,340 

$9,596 

$9,668 

$24,170 

$21,735 

$7,506 

$751 

$1,592 

$217 

$513 

$3,128 

$513 

$5,128 



$7,000 
$1,000 

$850,000 
$1,000 

$425,000 
$2,000 

$100,000 

$35,000 

$7,000 

$7,000 

$2,000 

$120,000 

$1,000 

$700 

$1,000 

$2,000 

$2,000,000 

tsoo 

$3,000 

$20,000 

$500 

$5,000 

$20,000 

$1,000 

$10,000 

$10,000 

$1,000 

$10,000 

$250,000 

$9,000 

$45,000 

$25,000 

$50,000 

$10,000 

$10,000 

$25,000 

$20,000 

$8,000 

1800 

$2,000 

$200 

$300 

$5,000 

$500 

$5,000 



$2,000 

10 

$30,000 

iO 

$25,000 

$0 

10 

$10,000 

$2,000 

$2,000 

$0 

$20,000 

to 

$200 

10 

tl,000 

$1,200,000 

1230 

$2,300 

$10,000 

10 

$4,500 

$17,500 

to 

$0 

to 

$0 

to 

to 

$4,000 
$20,000 
$20,000 
$40,000 

$3,000 

ts.ooo 

t20,000 
$10,000 

ts.soo 
tsso 

t|,S00 
tlOO 
t?50 

$2,300 
t2S0 

$2, SCO 



DEPflklHENT OF THE TREASURY 

i: ULC 16'. 10, 164 NATIONAL bANK ACI OF 1B64 

12 us: 1834 ' BANK PROTECTION ACT OF 1968 

12 us: 1832(0 FEDERAL DEPOSIT INSURANCE ACT, AS AMEND. 



1960 N0NREP0RTIN8 PER D) f 

1968 NONREPORTING, NONCOMPLIANCE NITH SECURITY STANDARDS RAIIHU.1 PER DAY 

197) NONCOHPLIANCE NITH RULES OF NITHDRANALS PER VIOLATION 



1100 


29.6 


293.61 


$394 


$400 


$300 


$100 


34.7 


235.71 


$336 


$300 


$200 


SI, 000 


«4.2 


163.6! 


$2,636 


$3,000 


$2,000 



CITAriON 



NAME OF ACT 



YEAR 



TTPE OF VIOLATION 



TYPE OF PEHALTY 



AHOUNT 



CPI-U m AMOUNT ROUNDED CHP DIFFERENCE 
FACTOR PERCENT 



12 use f3(B) 

u use n 



M use 70 



NATIONAL BANK ACT OF IBil, AS AMEND. 
ACT OF 1793 



.1978 VONCOnPLlANCC VITH TRUST POHEiiS RULES 

1933 FAILURE TO FILE MANIFEST FOR CARGO KITH ALCOHOL/NARCOTICS 

FAILURE TO FILE HANIFEST FOR CARGO 



SECTION 30&e REVISED STATUTES, AS AHEND. 1933 NONCOHPLIANCE/OBSTRUCTION OF REVENUE OFFICERS 



19Si N0HREPORTIH6/FAILURE TO REPORT RECONSTRUCTION HORK 
1938 NONCOHPLIAMCe/lLLEGAL TRANSPORTATION OF PASSENGERS 
1886 NONCOnPLIANCC/TRAOING H/OUT REOUIREO CERTIFICATE 
1940 NOHCOKPLIANCE/TOMINe DOMESTIC VESSEL NOT IM DISTRESS 



4i use 8839 


ACT OF 1936 


4& use 883-1 


MERCHANT MARINE ACT 


46 use 319 


ACT OF 1886 


46 use 316(A) 


ACTS OF 1866 AND 1867 


46 use 3IS 


ACT OF 1793 


46 use 312 


ACT OF 1793 


46 use 309 


ACT OF 1793 


46 use 289 


COASTVISE TRADE PASSENGER STATUTE 


46 use 91 


ACT OF 1793 


19 use 292 


SECTION 3123 REVISED STATUTES 


19 use 1436IB)6(D) 


ANT1-DRU8 ABUSE ACT OF 1986 


19 use 1938 


TARIFF ACT OF 1930 


19 use 1440 


TARIFF ACT OF 1930 


19 use 1443 


TARIFF ACT OF 1930 


19 use 1454 


TARIFF ACT OF 1930, AS AMENDED 


19 use 1584 


ANTI-DRUG ABUSE ACT OF 1986 



19 use 1585 ANTl-DRUB ABUSE ACT OF 1986 

,j9 use 1586 ANTl-DRUB MUSE ACT OF 1986 

19 use 1436 TARIFF ACT OF 1930, AS AMENDED 

19 use 1627 TARIFF ACT OF 1930, AS AKENDEO 

19 use 1641 (Dl (21 TARIFF ACT OF 1930, AS AHENDEO 

19 use 1641(B)(6) TARIFF ACT OF 1930, AS AHENDEO 

31 use 5321 CURRENCY AHO FOREIGN TRANSACTIONS ACT 

31 use 9308 

12 use 504 (Al FEDERAL RESERVE ACT OF 1913, AS AMENDED 

12 use 1818(1) FED DEPOSIT INSUR ACT OF 1930, AS AMEND. 

12 use 1972 BANK HOLDING CO. ACT AHENO. OF 1970 

12 use 1B17(J) FEDERAL RESERVE ACT/CHGE IN BK CONTROL 

22 use S113(t)(l) COMP. ANTI-APARTKEID ACT 

iO use W05(A) INTER. EHER6. ECON. POHERS ACT 



KAIIMUH PER DAY 

NAIIHUn PER VIOLATION 

HIKIHUN PER VIOLATION 

KAIIMUH 

HIHIHUH 

MAIIMUN 

KINIHUN 

PRESCRIBED AMOUNT, PLUS SHIP 

PER VIOLATION (UNIT) 

PER VIOLATION 

KAIIMUH 

KINIMUN 

PLUS, PER TON SO TONED 

PRESCRIBED AHOUNT 

PRESCRIBED AMOUNT 

PER DAY 



1793 KOHREPDRTtNG/FAILURE TO DELIVER KAHIFESTS 

1793 N0REP0RT1N6/FAILURE TO REPORT ARRIVAL AT PORT 

1793 NQNREPORTING/FIALURE TO REPORT ARRIVAL OF RERCHANDISE 

1698 NONCOMPLIANCE RE TRANSPORT. OF PASSENGERS OX FOREIGN VESSELSPER VIOLATION lUNITI 

1933 NONREPORTING/FAILURE TO FILE HANIFEST AFTER PLACING BOND PER DAY, 1ST 3 DAYS 

PER DAY, SUBSEQUENT DAYS 

1890 N0HREP0RTIN6/FAILURE TO FILE REPORTS ON CARGO PER VIOLATION 

1986 N0NREP0RTIN6/FAILURE TO REPORT ARRIVAL OR FILIN8 FALSE INFO. 1ST OFFENSE 

SUBSEQUENT OFFENSES 

1930 NONCOMPLIANCE RE OaiVERY OF DDCUHENTS IT FOREIGN SHIPS KAIIMUH 

1930 N0NREP0RTIN6/FAIL. TO NOTIFY DEPT. OF ITEHS NOT ON HANIFEST PRESCRIBED AHOUNT 

1930 NQHCOMPLIANCE/FAIIURE TO HAVE PERMIT AND HANIFEST TO PROCEEDHAIIHUH PER VIOLATION 

1986 N0NC0HP11ANCE/UNL0ADIN6 PASSENGERS H/OUT PERMIT FIRST OFFENSE 

SUBSEQUENT OFFENSE 

1986 N0NREP0RTIN6/VESSEL CONTAINS MERCHANDISE NOT OH HANIFEST LONER OF THIS OR VALUE 
FALSE REPORTlNS/VESSa DOESN'T CONTAIN HERCHAN. ON HANIFEST PRESCRIBED AMOUNT 
NONCOMPLIANCE/VESSEL CONTAINS ILUGAL NARCOTICSl CRUDE OPIUKPER VIOLATION (UNIT) 
NONCOHPLIANCE/VESSa CONTAINS ILUGAL KARCOTICSi OPIUN/HARI.PER VIOLATION (UNIT) 
NONCOMPLIANCE/VESSEL CONTAINS ILUGAL NARCOTICSl OTHER 0RU8 PER VIOLATION lUNITI 
N0NREP0RT1N6/FAILURE TO PRODUCE A MANIFEST UPON DEMAND PRESCRIBED AHOUNT 

1986 NQNREPORTING/FAILURE TD FIU REPORT OF ENTRY FIRST OFFENSE 

SUBSEQUENT OFFENSE 

I9B6 KOkCOKPLIANCE/UNLOADlNG BEFORE RECEIVING PERMIT HIHIHUH 

1986 N0NREP0RTIN6/N0NC0HPLIANCE RE ENTERING VESSEL FOR INSPECTIONFIRST OFFENSE 

SUBSEQUENT OFFENSE 

1984 NONCOMPLIANCE/IMPORTING OR EIP0RTIN6 STOLEN VEHICLES 
NONREPORTING/FAILURE TO PRODUCE DOCUMENTATION 

1984 NONCOMPLIANCE RE DISCIPLINARY ROUS FOR CUSTOMS BROKERS 

1984 NONCOMPLIANCE/TRANSACTING CUSTOMS BUSINESS N/OUT LICENSE 

1986 NOHREPORTING/FALSE REPORTIHS 



1982 FAILURE TO FULFILL OBLIGATIONS TO BE TREASURY CERTIFIED 



KAIIMUH PER VIOLATION 

HAIIHUH PER VIOLATION 

HAIIMUH 

HAIinUN PER VIOLATION 

HAIIMUH PER VIOLATION 

MINIMUM 

KAIIMUH 

HINIKUH 

HAIIMUH PER- DAY 

HAIIMUH PER DAY 



1978 NONCOMPLIANCE NITH INSIDER TRADING RULES 

1980 NONCOMPLIANCE KITH CEASE AND DESIST ORDER 

1978 NONCOMPLIANCE KITH PROVISIONS RELATED TO TYING ARRANGEMENTS HAIIHUH PER DAT 

1961 NONREPORTING/FAILURE TO NOTIFY OF INTENT TO ACQUIRE CONTROL HAIIHUH PER DAY 

1988 VIOLATION OF ECONOMIC EKBAS60- SOUTH AFRICA HAIIHUH 

19B8 VIOLATION OF EC0N0{|1C EH6AR60- LIIYA, IRAN, NICARAGUA HAIIHUH 



tl,000 
13,000 
11,000 
11,000 
$500 
12,000 

tsoo 

1200 
t200 

tsoo 

11,000 

1230 

t30 

tlOO 

120 

ISO 

1200 

fSO 

tlOO 

t20 

13,000 

110,000 

t3,000 

1300 

tsoo 

tl,000 

tsoo 

tlO,000 

f 1,000 

1200 

1500 

11,000 

tl,000 

13,000 

110,000 

110,000 

t3,000 

410,000 

tlO.OOO 

tsoo 

130,000 

tlO,000 

1100,000 

t2S,000 

tsoo 
ts,ooo 

11,000 
11,000 
tl.OOO 

tio.ooo 

t30,000 
1100,000 



63.2 


78.71 


41,787 


42,000 


41,000 


13.7 


750. 4Z 


t42,S18 


445,000 


440,000 


13.1 


750.41 


t8,S04 


49,000 


48,000 


13.7 


750.41 


,t8,504 


49,000 


48,000 


13.7 


750.41 


■•i4,252 


t4,000 


43,500 


13.7 


750.41 


417,007 


tl5,000 


413,000 


13.7 


750.41 


44,252 


44,000 


43,500 


27.2 


328.31 


1857 


4900 


4700 


28.9 


303.11 


t806 


4800 


fiOO 


9.8 


108B.BI 


15,944 


46,000 


45,500 


14.1 


726.21 


t8,262 


48,000 


47,000 


14.1 


726.21 


42,066 


t2,000 


41,750 


14.1 


726.21 


1413 


' 4400 


4350 


9.8 


1088.81 


11,189 


tl,000 


4900 


9.8 


1088.81 


4238 


4200 


4180 


9.6 


1088.61 


4594 


4600 


4550 


9.8 


1088.81 


12,378 


42,000 


41,800 


13.7 


750.41 


4425 


4400 


4350 


13.7 


750.41 


teso 


4900 


4800 


9.8 


1088.81 


4238 


4200 


4IB0 


109.5 


6.41 


45,320 


45,000 


' 40 


109.3 


6.41 


410,639 


410,000 


40 


16.8 


593.51 


434,673 


435,000 


430,000 


16.8 


593.51 


43,467 


43,000 


42,500 


16.8 


593.51 


43,467 


43,000 


42,500 


109.3 


6.41 


tl,064 


tl,000 


■■ 40 


109.5 


6.41 


»532 


4500 


40 


109.3 


6.41 


410,639 


410,000 


40 


109.5 


6.41 


41,064 


11,000 


40 


109.3 


6.41 


4213 


4200 


|40 


109.3 


6.41 


4532. 


4500 


40 


109.3 


6.41 


41,064 


41,000 


■ 10 


109.3 


6.41 


41,064 


41,000 


40 


109.3 


6.41 


43,320 


45,000 


JO 


109.3 


6.4Z 


410,639 


410,000 


to 


109.5 


6.41 


410,639 


410,000 


to 


109.5 


6.41 


45,320 


45,000 


40 


109.5 


6.41 


410,639 


410,000 


to 


103.7 


12.31 


til, 234 


410,000 


to 


103.7 


12.31 


4562 


4600 


tioo 


103.7 


12.31 


433,703 


435,000 


45,000 


103.7 


12.31 


411,234 


410,000 


40 


109.5 


6.41 


4106,393 


4110,000 


410,000 


109.5 


6.41 


426,598 


425,000 


to 


97 


20.11 


4601 


4600 


4100 


97 


20.11 


t6,005 


46,000 


41,000 


iS.2 


78.71 


41,787 


42,000 


41,000 


82.7 


40.91 


tl,409 


41,000 


40 


63.2 


78.71 


tl,787 


42,000 


41,000 


31 


275.81 


t37,581 


440,000 


430,000 


II6.S 


0.01 


450,000 


430,000 


40 


116.3 


0.01 


4100,000 


4100,000 


to 



CITATION 



NAHE OF ACT 



YEAR 



TYPE OF VIOLATION 



lYPE OF PENALTY 



ANDUNT CPl-U NEH AHQUNT ftOUNDEB CHP DIFFERENCE 
FACTOR PERCENT 



U.S. IKFORnATlON A6ENCY 

31 use 3B02 PR06RAN FRAUD c!viL REHEDIES ACT 



1986 FALSE CLAIHS OR MITTEN STATEMENTS 



KAIIRUN PER VIOLATION 



$5,000 lOf.S Ul tS,320 tS.OOO 



VEIERANS ADNINISTRATIOH 

38 use 1810 VETERANS BENEFITS IHFROVEHENTS k HEALTH 1986 FALSE CERTIFICATION lY LENDER 
31 use 3802 PROGRAK FRAUD CIVIL REHEDIES ACT 19B& FALSE CLAIHS OR VRITTEN STATEHENTS 



HAIIRUH 

m\m PER VIOLATION 



110,000 109.3 6.4X $10,639 110,000 10 
13,000 109.3 6.4! (3,320 $3,000 iO 



Administrative l-aw 
After l=orty Years 




By MARSHALL J. BREGER* 



As we observe ihe 40th anniversary 
of the federal Administrative Pro- 
cedure Aa, it is appropriate to 
reflect on the state of administrative law. 
Practitioners of administrative law, 
whether on the federal or state levels, have 
to be Jacks and Jills of all trades. They 
have to know the ins and outs of agency 
adjudication procedures, including the 
shifting constitutional boundaries of the 
due process clause, of the newly central- 
ized rulemaking procedures and the more 
traditional challenges offered by rate- 
making and licensing in a deregulatory 
environment. They have to know how to 
use the tools offered by laws like the Free- 
dom of Information Act, Privacy Act. Gov- 
ernment in the Sunshine Act, and others. 
Moreover, appeals from agency action 
require a thorough knowledge of the 
ambiguous case bw defining the scope of 
judicial review. Finally, a good administra- 
tive bwyer must keep a close ub on how 
executive task forces and legislative devel- 
opments may affect agency operations, and 
thereby the interests of his client. This is. 
of course, the road map for the lawyers. 
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sylvania. He IS on leave from the New York Law 
School, where he is associate professor of law. 



the "nutshell" syllabus for the law school 
course, but it's only the beginning. To really 
succeed, the administrative lawyer must 
master the substance of the regulatory 
scheme and also know the corridors and 
telephone directory of the agencies con- 
cerned. We sometimes forget how broad 
this field is. After ail, the fields of immi- 
gration, tax, energy, environmental, secu- 
rities, labor, health, election, communica- 
tions, banking, or antitrust law are simply 
specialized applications of administrative 
law. As such, I've long felt that adminis- 
trative law belonged in the fint year cur- 
riculum of all law schools. 

The field of administrative law, of course, 
predated the 1946 passage of the Admin- 
istrative Procedure Aa (APA). The first 
important regulatory agency was the 
Interstate Commerce Commission, set up 
in 1887 to regulate the then-powerful rail- 
road industry. The Federal Trade Com- 
mission followed in 1914. and other major 
independent regulatory agencies covering 
power, securities, labor, communications, 
and aeronautics were creatures of the New 
Deal. Aseariyas 19 16, ABA President Elihu 
Root presciently stated, "If we are to con- 
tinue a Government of limited power these 
agencies of regulation must themselves be 
regulated. ... A system of administrative 
law must be developed. . . ."' By the end 
of the I930's. sharp debates over the 
appropriate role of administrative agen- 
cies were commonplace. Many legal groups 
decried the exercise of combined legisla- 



tive, executive and judicial power byxhese 
agencies. President Roosevelt's Commit- 
tee on Administrative Management in 1937 
gave that sentiment a boost by stating that 
the independent commissions "constitute 
a 'headless fourth' branch of the Govern- 
ment" and by urging that they be abol- 
ished and absorbed into the Executive 
Deparunents. This view was incoqwrated 
into legislation known as the Walter- Logan 
Bill of 1940, strongly backed by the ABA. 
The bill passed both Houses of Congress 
but was vetoed by the President, who felt 
that the bill was motivated by "lawyers who 
desire to have all processes of government 
conducted through lawsuits and [by] inter- 
ests which desire to escape regulation."^ 

On the other side was the extremely 
thorough report in 1941 of the Attorney 
General's Committee on Administrative 
Procedure, which traced the complete his- 
tory of the administrative agencies and 
held that such agencies were necessary and 
proper instruments of the federal govern- 
ment. The Committee's report concluded 
that there were distinct "advantages of 
administration as compared with execu- 
tive action" and that "limitations on effec- 
tive legislative action," and upon "exclu- 
sively judicial enforcement," as well as the 
need for "organizauon to dispose of vol- 
ume of business and to provide for the 
necessary records" were ample "reasons 
for resort to the administrative process."' 
Eventually the Administrative Procedure 
Act grew out of a compromise between 
this Committee's proposed legislation and 
that urged by the ABA. The APA, which 
passed unanimously in 1946, accepted the 
administrative agency concept and then 
crafted procedural requirements onto it.* 
The Act's signal accomplishments, which 
have stood the test of time, include the 
establishment of a firm legal status for 
agency hearing examiners (now adminis- 
trative law judges); creation of a simple, 
open notice-and-comment procedure for 
agency rulemaking: and adoption of the 
subsuntial evidence rule in the judicial 
review of adminstrative decisions based 
upon records. 

These aspects of the APA have allowed 
it to remain a viable guide to agency action 
today, when the 1985-86 U.S. Government 
Manual lists fifty-seven independent 
establishments and government corpora- 
tions along with thineen Cabinet Depan- 
menis — all of which have significant reg- 
ulatory responsibilities. 

How has federal administrative law 
changed in the four decades since passage 
of the APA.5 In some ways it hasn't changed 
much at all. Commenutors and reform- 
ers, including those of us at the Admin- 
istrative Conference, are still struggling to 
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streamline adminutrative proceedings, 
define the appropriate level of policy artic- 
ulation, reduce delays, develop uniform 
rules of procedure, restate the scope of 
judicial review, and devise better ways of 
enforcing regulatory prescriptioru. More- 
over, some of the commentators are even 
the same: The 1941 Attorney General's 
Ck>mmittee on Administrative Procedure, 
which laid the groundwork for the APA, 
%vas directed by Walter Gdlhom and staffed 
by Kenneth Gulp Davis, both of whom 
remain leading professors and text writers 
in die held and prominent members of 
the Administrative Gonference. 

Nevertheless, much has changed in those 
forty years. The sheer size of the bureau- 
cracy and the number of agencies making 
or enforcing laws has increased dramati- 
cally. One indication is that the number of 
federal administrative law judges making 
initial decisions in agency adjudications has 
jumped from 196 in June 1947 to 1.121 
in June 1984.' This growth in the admin- 
istrative judiciary is mirrored by a concom- 
itant burgeoning in agency rulemaking. 
In 1947 the Federal Register totaled 8,902 
pages, while in 1985 it was 53,479, and this 
%vas dramatically down from the 1980 high- 
water mark of 87,012 during the zealous 
regulatory period of the Garter Admin- 
istration. 

Furthermore, the APA, which tyas nearly 
the sole governor of agency behavior for 
twenty years after its passage, has been 
joined by a sheaf of new government-wide 
procedural sututes in the following 15 
years. First came the Freedom of Infor- 
mation Act (FOIA) in 1966 (significandy 
broadened in 1974) which, along with the 
1974 Privacy Act and 1976 Government 
in the Sunshine Act, were codified within 
the Administrative Procedure Act. These, 
along with the Federal Advisory Gommit- 
tee Act of 1972 and the passage in 1980 
of the Regulatory Flexibility Act and the 
Paperwork Reduaion Act, created many 
new openness, public participation "and 
clearance requirements for agencies to fol- 
low and for litigants to invoke against the 
government. 

On the regulatory side, the National 
Environmental Policy Act of 1970 (NEPA), 
which required environmental impact 
statements to be prepared on major fed- 
eral projects significantly affecting the 
environment, ushered in a regulatory era 
in which appeals lo courts from federal 
agency actions multiplied and which saw 
the passage of major health, safety and 
environmental regulatory laws—often with 
special procedural requirements attaching 
to agency rulemaking and adjudicatory 
procedures. Finally, concerns about over- 
regulation led lo Presidential Executive 



Orders by Presidents Ford, Carter and 
Reagan which progressively strengthened 
the power of the Executive Office of the 
President (through the Office of Manage- 
ment and Budget) to oversee execuuve 
agency promulgation of new regulations 
and to enforce cost-benefit analysis 
requirements. 

The Administrative Procedure Act, itself, 
was primarily geared to prescribing the 
procedures used for formal adjudication 
and formal rulemaking. However, formal 
rulemaking, a technique once used to pre- 
scribe standards, has now fallen into rel- 
ative disuse largely due to the delay caused 
by the cumbersomeness of employing for- 
mal evidentiary hearing procedures to 
formulate rules of general applicability. 
For example, the famous FJDA peanut but- 
ter proceeding took over nine years to 
resolve the issue of whether peanut butter 
should contain at least ninety percent pea- 
nuts (as proposed by the FDA) or eighty- 
seven percent peanuts (as proposed by 
industry). A transcript of 7,736 pages was 
generated.* These excesses led to informal 
'notice-and-comment" rulemaking 
becoming the primary device for agency 
policy-making. However, "informal" rule- 
making was also fast becoming a misno- 
mer. It is doubtful that the "framers" of 
the APA would have identified major rule- 
making proceedings of the 1970's and 
1980*s as falling within the simple, three- 
step, notice-and-comment procedure 
spelled out in Section 4 (now § 553) of the 
Aa. As oudined in the Aa. the three steps 
are (1) notice of the proposed rule. (2) 
opponunity for submission of comments, 
and (3) a "concise general sutement of [the 
final rule's] basis and purpose." Unfortu- 
nately, as agencies increasingly resorted to 
rulemaking to make policy, critics in the 
Execuuve, Legislative and Judicial braiKhes 
sought to interpose checks in the form of 
new procedural steps, and notice-and- 
comment became merely a skeleton upon 
which was hung other requirements such 
as advance notices. OMB review of agency 
proposed and final rules, opportunity for 
cross-examination, agency responses to 
comments, findings and reasons in the 
statement of basis and purpose, supple- 
mental comment periods, etc. 

A 1972 report to the Administrative 
Gonference, surveying regulatory statutes 
that required procedures in addition to 
notice-and-comment for the adoption of 
rules of general applicability, concluded 
that the procedural provisions in these 
statutes were "almost unbelievably cha- 
otic" and that these provisions responded 
to pressures for additional procedural 
rights in a "totally ad hoc fashion."^ This 
trend, which shows no sign of abating, has 



contributed to what former Administra- 
dve (Conference Ghairman (now judge and 
Supreme Court nominee) Antonin Scalia 
referred to as the "balkanization" of 
administrative procedure." One court, dis- 
mayed by the variety of sututory provi- 
sions, complained, that "[o]ne would almost 
think there had been a conscious effort 
never to use the same phraseology iwicc."* 

We at the Administrative (Donfercnce 
have urged Congress to refrain from man- 
dating new procedures beyond notice-and- 
comment," while we have also urged 
agencies to use such additional procedures 
voluntarily and seleaively." It is a recur- 
ring struggle, and while we strive to pro- 
tea the APA's pristine original intention. 
we recognize that in today's more adver- 
sarial regulatory climate this portion of the 
Aa may. itself, be in need of some retool- 
ing. Moreover, the Act is old-fashioned in 
another respecL Nowhere does the Act 
address the now-common technique of 
informal adjudication or alternative dis- 
pute resolution methods such as arbitra- 
tion, mediation or negotiation. 

Indeed, it is not surprising that the 
administradve law "roadmap" has become 
somewhat dated, since the terrain and the 
climate have changed as well. 

Administradve agencies used to be con- 
sidered part of the "headless fourth branch" 
of the government — somewhat of an ille- 
giumate offspring. Now, however, there is 
litde debate over their legitimacy. Instead, 
the leading issues pertain to how they 
should be overseen and by whom, how 
open they should be. what substantive 
authority they should have, and how their 
procedures can be streamlined. Moreover, 
as might be expeaed. the institutional- 
ization of agencies as power centers in the 
federal government has led to what might 
be called a subpracticc of law in Washing- 
ton. D.C. — influencing agency decisions. 

Oversight 

Far from being considered an illegiti- 
mate offspring, agencies are now fought 
over by their "parent" branches of gov- 
ernment. The above-mentioned Presiden- 
tial Executive Orders on regulation have 
resulted in a situation where the President 
(through OMB) effectively controls the 
policy-making of all Executive Branch 
departments and agencies. Moreover, cit- 
ing the Supreme Court's decisions outlaw- 
ing legislative veto of agency rulemaking, 
the Reagan Administration (supponed by 
an ABA Board of Governors Resolution 
at the recent Midwinter meeung)" has 
bruited the idea that independent agen- 
cies can rightfully be brought under the 
sweep of these orders.'"* The district court 
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decision in the recent Gramm-Rudnian lit- 
igation, in dicta, hinted its receptivity to 
thb view by noting that "[ijt is not as obvious 
today as it seemed in the 1930's that there 
can be such things as genuinely 'indepen- 
dent' regulatory agendcs."'* However, the 
Supreme Court in afHrming the lower 
court's decision took pains to add in a foot- 
note that "no issues involving such [inde- 
pendent] agencies are presented here.**" 
In a sense, we have come full cirde, mth 
new arguments coming to the fore that 
independent agencies enjoy no particular 
coiutitutional status and that all agencies 
should be seen as within the Executive 
Branch and thus subject to Presidential 
control. Congress has said "not so fasL" 
Although it has been willing to grant OMB 
sweeping power over all agencies' actions 
mvolving paperwork (under the Paper- 
work Reduaion Aa of 1980), Congress 
has shown increasing jealousy over "its" 
independent agencies. Congress has 
granted several of these agencies indepen- 
dent litigating authority and exemptions 
from OMB clearance of legislative testi- 
mony, and various congressional commit- 
tees have decried perceived OMB "inter- 
ference" in agency regulatory initiatives. 
This power struggle concerning the nature 
of executive and legislative oversight of 
agency policymaking b at bottom a con- 
stitutional law question — but it is one of 
great significance to all practitioners of 
administrative law. 



Judicial Review 

Nor is the Judicial Branch completely 
on the sidelines. Not only have federal 
courts become arbiters of some of these 
power-sharing disputes, judicial review of 
agency action generally has assumed an 
importance and regularity beyond imag- 
ination forty years ago. Rare is the major 
agency regulation that escapes court chat- 
lenge. Indeed, as the Administrative Con- 
ference has documented, "races to the 
courthouse" have become frequent spec- 
ucles.'" 

In this [instance, the A PA provisions on 
judicial review are only partially to blame. 
Section 706 spells out a scope of judicial 
review test that is, on its face, quite def- 
erential. To be found unlawful, an agency 
aaion must be either unconstitutional, ultra 
xnres, procedually unlawful, unsupponed 
by substantial evidence or "arbitrary, 
capricious [or] an abuse of discretion." 
Nevertheless, courts have not only opened 
the doors to more litigants by limiting 
standing, ripeness, and reviewability bar- 
riers, they have basically turned the section 
706 test into one that can be summarized 
as: "was the agency action reasonable or 



unreasonable.^" Indeed, as the ABA 
Adminstrative Law Section's recent 
attempts to parse the true meaning of sec- 
tion 706 shows.*'' courts have made use of 
a variety of arrows in their quiver when 
seeking to shoot down agency action. 

Openness 

And what o( public oversight.' The array 
of openness laws in the I970's has resulted 
in a large window into agency activities. 
Agency records are available, their advi- 
sory committees must meet publicly, col- 
legial commissions must meet "in the sun- 
shine," secret, ex parte, communications 
to agencies about proceedings in progress 
are questionable and often illegal, and top 
agency officials have to disclose their 
finances to the public. Has this openness 
gone too far for the government's own 
good.' While, in most cases, administrative 
law practitioners and students would agree 
that the openness of the last fifteen years 
has been largely beneficial (pardy perhaps 
because these same people are, after all, 
in a sense, "consumers" of this "good"), a 
bit of a backlash has begun to set in. 




The Administrative Conference, despite 
a predominance of agency members, has 
through the years been a bastion of open- 
ness, urging a stronger Freedom of Infor- 
mation Act. more disclosure of ex parte 
communications in rulemaking and greater 
public participation in all types of agency 
proceedings. However, in recent years, the 
Conference has warned against overly 
inflexible application of the openness pro- 
visions of the Federal Advisory Committee 
Act. urged greater protection of confiden- 
tial business information under the FOl A, 
and urged that the government in the Sun- 
shine Act be loosened so as to allow agency 
members to have preliminary discussion 
of budgetary matters or legislative pro- 
posals in private.'" The Nuclear Regula- 
tory Commission has taken this cue and 
ji.oposed restrictive amendments to its 
sfnshine procedures that provoked such 
controversy within the legal communiiy 
that it decided to await the outcome of an 



ABA Administrative Law Section Repon 
on the matter." 



Aiiemative Procedures for Dispute Resoluiton 

I n administrative bw, as in other branches 
of law, there is a growing dissatisfaction 
with the high costs of adversary proce- 
dures, both to agencies and the public. 
Accordingly, agencies have become 
increasingly interested in developing 
alternative dispute resolution (ADR) tech- 
niques. Agencies have begun to use arbi- 
tration, mediation, mini-trials, telephone 
hearings and other techniques to avoid the 
strictures of formal trials to adjudicate some 
types of cases. The Administranve Con- 
ference has been a leader in studying these 
techniques and urging their use where 
appropriate." 

In the rulemaking area, some agencies 
have found that increasing contentious- 
ness has prolonged proceedings and has 
made court challenges to rules the norm 
rather than the exception. To help meet 
ths problem, the Administrative (Confer- 
ence in 1982 advanced the technique known 
as "negotiated rulemaking." Under this 
procedure, an agency faced with a regu- 
latory problem brings together represen- 
tatives of affected parties to negotiate a 
rule in face-to-face meetings. Participants 
in the negotiations have an incentive to 
cooperate because of the savings if litiga- 
don can be avoided. Moreover, they know 
that failure to achieve some consensus on 
a proposed regulation will result in the 
agency writing the rule itself. This exper- 
imental procedure offers the hope, at least 
in some instances, of avoiding seemingly 
endless court battles over agency regula- 
tions. It was our view that real dollars in 
the form of transaction costs to both the 
government and private parties could be 
saved whenever a consensual solution could 
be arrived at prior to the hardening of the 
positions. Therefore, our original 1982 
recommendation on negotiated rule- 
making trumpeted this concept and sug- 
gested some guidelines for the convening 
and conducting of such a proceeding. In 
1 985 we assessed the experience thus far." 

We found that the Federal Aviation 
Administration (FAA) and the Environ- 
mental Protection Agency (EPA) have 
pioneered the use of negotiated rule- 
making, with nouble success. The FAA 
has used the technique to replace an out- 
moded regulation concerning flight and 
rest lime requirements for domestic air- 
line pilots that was on the books for over 
thirty years and that required thousands 
of pages ot iiiierpreiaiion. The negotiat- 
ing cominiiice assembled bv the FAA con- 
sisted of representatives of airlines, pilot 
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or^nizations. public interest groups, and 
other interested parties. The new rulesim- 
pitfies the flight and rest time require- 
ments. The FAA says that it permits more 
flexibtiity in scheduling while ensuring that 
flight crews receive adequate rest between 
assignments. Tlius far there has been no 
challenge to the new rule in the courts. 

A similar success story can be told about 
the EPA. The EPA has adopted a negoti- 
ated rule on nonconformance penalties 
for certain vehicles not meeting Clean Air 
Act standards. A second negotiated rule 
concerning emergency exemptions from 
pesticide regulations is pending before the 
Administrator of the EPA. The agency has 
begun a third negotiated rulemaking pro- 
ceeding aimed at protecting farmworkers 
from unsafe exposure to pesticides. 

Former EPA Administrator William D. 
Ruckelshaus has said: "Conducting envi- 
ronmental business through attack and 
counter-attack, suit and counter-suit, is 
wasteful, expensive, and exhausting."^'' 
Though the negotiated rulemaking pro- 
cess is not appropriate for every regula- 
tory problem, the experience of the FAA 
and the EPA shows that "reg neg" can 
sometimes work to reduce this waste and 
expense. I believe that federal regulatory 
agencies should be urged to encourage the 
parties within their jurisdiction to collab- 
orate in finding creative solutions to reg- 
ulatory problems. The negotiated rule- 
making experiment is showing that coop- 
eration between the public and private sec- 
tors can pay valuable dividends in the form 
of better government. 

Conclusion 

It is wise to remember that in adminis- 
trative law. as in other helds of law. pro- 
cedural tussles usually reflect disagree- 
ments over subsunce. This is as true in 
the 1980's as in the I940's. Questions con- 
cerning separation of functions, scope of 
judicial review, openness and public -par- 
ticipation, centralized executive oversight, 
or the need for alternative techniques for 
dispute resolution, usually are brought to 
a boil by interest groups and their lawyers 
who make it their business to try to influ- 
ence or convince agencies. That is why it 
is important for administrative law 
reformers to try to stay a step ahead by 
developing new approaches to decision- 
making. 

We are fortunate, however, to have in 
the A PA a stable framework to guide us 
all. One example may suffice to show how 
important this is. A major subsuntive issue 
of the 1 980s is the extent to which "dereg- 
ulation" should proceed in various health, 
safety and economic regulatory contexts. 



TTie movement to%vard deregulation began 
in the Ford Administration, accelerated in 
the Carter Administration and has been 
made a top priority of the Reagan Admin- 
istration, but it still has its detractors. So, 
in the early 1980's when several agencies 
attempted to repeal regulations, proce- 
dural challenges were mounted. After a 
series of lower-court skirmishes, the issue 
finally came to the Supreme Court in the 
context of the Department of Transpor- 
tation's attempt to repeal its regulation 
requiring auto manufacturers to install 
airbags or automatic seat belt2 in all new 
cars. 

The Supreme Court found that the DOT 
aaion was unlawful primarily because the 
Department had failed to consider alter- 
natives to complete rescission. But, of more 
long-range importance, the Court expressly 
held that promulgations of new rules and 
repeals of existing rules are subject to the 
same standard of judicial review, and that 
both types of agency action require the 
agency to "examine the relevant data and 
articulate a satisfactory explanation for its 
action ...."*' Motor Vehicle Mfrs. Ais'n v. 

Slate Farm Mui. Auto Ins. Co., U.S. 

103 S. Ct. 2856, 2865-66 (1983). 



This decision, while perhaps initially 
upsetting to the Administration, was "pol- 
icy neutral" in that it treated deregulatory 
and regulatory actions the same. The deci- 
sion was consistent with the APA's defini- 
tion of "rulemaking" as "agency process 
for formulating, amending or repealing a 
rule." 5 U.S.C. § 551(15). Moreover, once 
the Supreme Court reaffirmed the ground 
rules, agencies knew what steps to follow 
to repeal or amend a rule, and reviewing 
courts have applied the same "hard look" 
to agency regulatory and deregulatory 
actions alike. The result has been that, 
while some deregulatory actions have been 
overturned by the courts, a substantial 
number have been approved. 

This is but one indication that, as with 
our Constitution, we also have a "living 
APA" that can still provide solid answers 
to many of the questions invented by today's 
administrative lawyers. We should 
remember this, and occasionally pause in 
our quest for new approaches to fairness 
and efficiency to be thankful that our forty- 
year-old road map still basically shows us 
the way. 
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JUDICIAL REVIEW OF QUESTIONS 

OF LAW AND POLICY 

Sieplien Breyer* 



FKJin I he carlv 193()s to the present day, those siuciying the growth 
<»l the admiiiisinuive state have sounded two conflicting themes. 
Ihr hiM is that of "the need for regulation." Complex modern social, 
oononiit aiul technical problems require governmental intervention, 
p;init ularlv into the private marketplace. Intervention means regula- 
tion l)v a<lministrators acting under generally worded congressional 
<ltlrn;iti<)ns of" broad |K)Iicymaking authority. 

riu- M-cond iihcmc is that of "the need for checks and controls." 
I licsr s.mw neccssarv administrators must be checked in the exercise 
III ihrii br<»;id powers lest their shortsightedness or overzealousness 
N-.ul i<» unwise policies or unfair or oppressive behavior. 

( :<»iiniessional ac ticjn in the late 1960s and early 1970s reflected the 
hi>i of these themes. C>)ngress created many new agencies charged 
wuh pi«tblems of health, safety and environmental protection.' 
I'<j liiipN in reaction to the sudden, large growth in federal regulatory 
;u fi\ ii\ . however, |>ubllic debate during the past decade has focused on 
I he s<<<)nd theme: How can government guarantee wiser or fairer 
regulatory policies? How can it regulate the regulators? 

( )ne can find several general topical answers to these latter questions. 
One kind of answer focuses upon the substance of particular regula- 
loiy programs and advocates dramatic individual substantive changes 
su( h as economic deregulation of airlines,- trucking.' or financial insti- 
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1 omuiaiionCoidcrcnceon Regulation. Sept. I'2-H. I •.♦Sf). Ilie latter veision will appear 
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'M<M<ii Caiiici Act of I'.tSll. Vu\). \. X... '(d-L':)!) <»-t Siai. 7M:V 
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tutions^ or increased reliance on taxes lo control environmental pollu- 
tion." Another sort of answer focuses more generally upon the govern- 
ment's institutional structure. It advocates changes in structure that 
would, for example, increase the supervision and control of regulators 
by Congress,* by the White House" or by the courts.* 

A comprehensive analysis of current regulatory problems would 
require an examination of both these approaches. It would require a 
review of many individual regulatory programs and also a detailed 
comparative account of the abilities of Congress, the White House and 
the courts to effectively supervise the actions of administrative 
regulators.' This article, while not comprehensive, is related to this 
needed broad general account. It examines a small p)ortion of that 
large picture, namely court efforts to control agency action'" and the 
basic principles of law that govern judicial review of agency action. To 
be more specific, the article examines two imponant general legal 
doctrines that, in part, govern that review. The first doctrine concerns 
the appropriate attitude of a reviewing court towards an agency's 
interpretations of law, such as the law embodied in the statute that 
grants the agency its legal powers. To what extent should a court make 
up its own mind, independendy, about the meaning of the words of the 
statute? The second doctrine concerns a reviewing court's attitude 
toward an agency's regulatory policy. How willing should a court be to 
set aside such a policy as unreasonable, arbitrary or inadequately 
considered? 

The conclusions that emerge from the examination of current doc- 
trines or principles are threefold. First, current doctrine is anomalous. 
It urges courts to defer to administrative interpretations of regulatory 



^Depository Instituiions Deregulation and Moneiarv Control .Act of 1980, Pub. L. No. 
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'E.g.. Exec. Order 12.291.46 Fed. Reg. 13,193 (1981), repnntedin 5 L'.S.C. § 601 app. 
30 1 -305 ( 1 98 1 ). greatly expanded the sup)er\isory role of the Office of Management and 
Budget over the federal bureaucracy. 
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statutes, while also urging them to review agency decisions of regula- 
tor)' policy strictly. Since courts have responded, like other gov- 
ernmental institutions, to two basically conflicting pressures, the need 
for regulation and for checks on regulators, this anomaly may not be 
surprising. Yet, law that embodies so skewed a view of institutional 
competence is inherently unstable and likely to change. Second, the 
courts, as presently limited by rules requiring the presentation of 
information through public adversary procedures, are not particularly 
well suited to determine the wisdom of agency policy. Thus, if one 
wishes to use the courts as important instruments for controlling 
agency policy, one must consider whether, or how, they can obtain 
better information or a more global, comprehensive view of an agen- 
cy's objectives and its work. Third, judges are encouraged to make up 
their own minds more, and to rely upon agency judgments less, when 
determining the lawfulness of agency policies. This recent approach to 
regulatory reform is embodied in Senator Dale Bun}pers' proposal to 
add the word "independently" to the Administrative Procedure Act so 
that its sentence concerning judicial review reads: "[T]he reviewing 
court shall independently decide all relevant questions of law . . . ."" The 
discussion in this article suggests that this approach is not likely to 
work. 

I. QUESTIONS OF LAW 
A. Two Opposite Judicial Attitudes 

We first examine a court's attitude when reviewing a claim that an 
agency's action violates a particular provision in a statute, or that it 
lacks a necessary statutory authorization. How should it treat the 
agency's decision about the relevant interpretation of law? Should the 
court "defer" to the agency or should it give special weight to the 
agency's legal views? The single most interesting observation about this 
question concerning judicial review of an agency determination of law 
is that of judge Friendly. He points out that there is no consistent "law" 
of "proper judicial attitude." Rather, there "are two lines of Supreme 
Court decisions on this subject which are analytically in conflict.'^ 

Perhaps one should expect to find attitudinal inconsistency: relevant 
legal questions vary widely in both nature and importance. One 
agency, for example, may decide that a United States employer has 



"S. 1080. <mili Cong., Isi Sess. (1983) (emphasis added). 
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N Kv L. Riv. 229. 240 (I9H4). 
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placed an employee whose private rowboat sinks during a Sunday 
pleasure outing oi^ a Korean lake in a "zone of special danger."" The 
legal question, the meaning of the quoted phrase, is highly specialized, 
fact specific, and unlikely to have broad legal or practical implications. 
Alternatively, a different agency may decide that cable television sys- 
tems are not engaged in "broadcasting"; therefore the agency has the 
legal power to regulate them as "common carriers."" The legal ques- 
tion, the scope of the quoted words, is of great importance for televi- 
sion viewers, for the communications industry, and for American 
political, social and cultural life. Why should one expect a legal system 
to provide one consistent method for deciding legal questions of such 
varying importance? 

Nonetheless, the cases seem inconsistent. One set of cases displays an 
attitude towards agency decisions of law that must be described as 
"deferential." It is illustrated by NLRB v. Hearst Publications, Inc.,*'" 
where the Supreme Court upheld a Labor Board decision that certain 
newspaper distributors were "employees" within the meaning of the 
National Labor Relations Act. In deciding a question of law, the Court 
emphasized the need to give special weight to the agency's decision. 
The agency's "[ejveryday experience in the administration of the stat- 
ute gives it familiarity" with the practical problems and necessities 
involved in regulating the area." The Court wrote: "Where the ques- 
tion is one of spjecific application of a broad statutory term in a pro- 
ceeding in which the agency administering the statute must determine 
it initially, the reviewing court's function is limited." The Court should 
only determine whether the agency's decision has "'warrant in the 
record' and a reasonable basis in law."'' 

A different set of cases exemplifies a judicial attitude that must be 
described as "indep>endent." It is illustrated by the superficially similar 
case of Packard Motor Car Co. v. NLRB,*'^ where the Supreme Court 
reviewed a Labor Board determination that shop foremen were "em- 
ployees" as that term is used in the National Labor Relations Act. The 
Court upheld the determination, but it did not simply look to see 
whether the Board's decision had "a reasonable basis in law." To the 
contrary, the majority and the dissenters each made their own legal 
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anal)sis; neither suggested the agency's decision should receive any 
special weight or deference; and neither referred eiiher to Hearst or to 
an) of the cases on which Hearst rehed.'^ 

Each of these cases has spawned spiritual descendants. Many more 
recent Supreme Court cases, discussing the proper judicial attitude 
towards agency decisions of law, echo Hearst. In 1979, the Court wrote 
that, if the Labor Board's "construction of the statute is reasonably 
defensible, it should not be rejected merely because the courts might 
prefer another view of the statute."*' In 1980 the Court said it would 
uphold the Federal Reserve Board's interpretation of its governing 
statute as long as it was hot "demonstrably irrational." -' In 1 98 1 , it said, 
with respect to a legal interpretation by the Federal Election Commis- 
sion: "The task for the Court of Appeals was not to interpret the statute 
as it thought best but rather the narrower inquiry into whether the 
Commission's construction was 'sufficiently reasonable' to be accepted 
by a reviewing court."" 

Packard, however, also has children of its own. In 1 983, for e.vample, 
the Supreme Court cited the deference cases when it reviewed a legal 
interpretation of the Bureau of Alcohol, Tobacco and Firearms. The 
Supreme Court said that courts, when reviewing agency interpreta- 
tions of law, must not "slip into . . .judicial inertia" or "rubber stamp" 
agency decisions." It has stated unequivocally in many cases that the 
judiciary is responsible for the final determination of the meaning of 
statutes." And, in numerous cases the Supreme Court, without citing 
the deference cases, has simply adopted what Judge Friendly, and 
othei" students of the subject, consider to be a more independent 
attitude.-' 
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B. Reconciling the Conflict 

One might ir\' to reconcile this apparently conflicting case law by 
asking why a court should ever "defei" to an agency's interpretation of 
the law? After all. judges are charged by statute and Constitution with 
deciding legal questions. Why should they ever pay />rtr//rw/rtr attention 
to the agency's legal views? 

One can think of two possible jurisprudential answers to these ques- 
tions. First, one might believe that judges should pay special attention 
to the agency because the agency knows more about the particular area 
of the law than does the court. This answer, in part, treats agency 
lawyers like expert tax lawyers or real estate lawyers to whom judges 
sometimes listen with particular attention when they must decide a 
difficult and complex case. In the context of administrative law, this 
jurisprudential answer may rest upon a particularly important, highly 
relevant legal fact, namely, the likely intent of the Congress that 
enacted the statute. The agency that enforces the statute may have had 
a hand in drafting its provisions. It may possess an internal history in 
the form of documents or "handed-down oral tradition" that casts light 
on the meaning of a difficult phrase or provision. Regardless, its staff, 
in close contact with relevant legislators and staffs, likely understands 
current congressional views, which, in turn, may, through institutional 
history, reflect prior understandings. At a minimum, the agency staff 
understands the sorts of interpretations needed to "make the statute 
work." It is virtually always proper for a court to assume Congress 
wanted the statute to work and, at least, did not intend a set of inter- 
pretations that would preclude its effective administration. 

This "better understanding of congressional will" is reflected in 
many court statements urging deference. The District of Columbia 
Circuit, for example, recently wrote: 

Couns regard with particular respect the contemporaneous consiruciion of 
a statute by those initially charged with its enforcement. . . . [W]here the 
agency was involved in developing the provisions, this principle applies with 
even greater force.** 

Similarly, courts have said they find an agency's views more persuasive 
when they reflea a longstanding, consistent interpretation of the 
statute." Congress' reenactment of the statute, in the face of an agency 
interpretation, is also some evidence that the agency's interpretation is 
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correct;^" at least it suggests that the agency's interpretation does not 
radically violate current congressional expectations — a fact that, in 
turn, offers some evidence about the understandings of relevant agen- 
cy "client groups," pioviding some (often weak) evidence about the 
original congressional understanding. There may also be some sense 
that because of "settled expectations," a statute's words, legally speak- 
ing, come to mean what affected parlies reasonably understand them to 
mean over a long period of time, irrespective of a legislature's original 
understandings.^' Where all these considerations are absent, for exam- 
ple, where the agency adopts a radically new statutor)- interpretation, 
courts have sometimes said that the agency is not entitled to 
"deference."*' 

Of course, the strength and the relevance of these considerations 
varies from case to case. But they all reflect one type of answer to the 
question "why defer?," namely, ''because the agency lias a better understand- 
ing of relei'ant law." 

A very different sort of answer to the question "why defer?" is, 
"Congress told the courts to defer in respect to this particular legal 
question; Congress delegated to the agency the power to decide the 
relevant question of law." Indeed, Congress may have explkitiy dele- 
gated rulemaking authority to an agency; the resulting agency rules, in 
a sense, are "laws"; and, to make "legislative rules" is to engage in a "law 
declaring" function." But, Congress is rarely so explicit about delegat- 
ing the legal power to interpret a statute. 

The Supreme Court nonetheless suggested as early as 1946 that 
Congress might delegate an interpretive, as well as a rulemaking, 
power to an administrative agency. In Social Security Board v. 
iWierotko:^- the Court held that the Social Security Board did not have 
the power to exclude a worker's back pay from his "wages" for the 
purpose of calculating benefits. The Court wrote that: 

[When an Administration] interprets a statute so as to make it apply to 
particular circumsiances[,] (iij acts as a delegate lo the legislative power. 
Congress might have declared that "back pay" awards under the Labor Act 
sliould or sliould not be treated as wages. Congress might have delegated to 
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,Ik' Sccal Securitv Board to deiernnne what compensation paid by eni- 
ploxets to eniplovees should be treated as uages. Exrcpf fis such lulerpretwe 
puu-cr rtun be included hi ihe agencies' udmiuisimtive functions. Congress did 
neil/ier.^' 

The italicized language suggests that through implication, courts may 
sometimes find that they should pay special attention to agency views 
on particular legal questions. 

For the most part courts have used "legislative intent to delegate the 
law -interpreting function" as a kind of legal fiction. They have looked 
to practical features of the particular circumstance to decide whetlier it 
"makes sense," in terms of the need for fair and efficient administra- 
tion of that statute in light of its substantive purpose, to imply a 
congressional intent that courts defer to the agency's interpretation. It 
is nothing new in the law for a court to imagine what a hypothetically 
"reasonable" legislator would have wanted (given the statute's objec- 
tive) as an interpretive method of understanding a statutory term 
surrounded by silence.*^ Nor is it new to answer this question by 
looking to practical facts surrounding the administration of a statutory 
scheme.'*'' And, there is no reason ivhy one could not apply these 
general principles, not simply to the question of what a statute's words 
mean, but also to the question of the extent to which Congress in- 
tended that courts should defer to the agency's view of the proper 
interpretation. 

Thus, courts will defer more when the agency has special expertise 
that it can bring to bear on the legal question.*" Is the particular 
question one that the agency or the court is more likely to answer 
correctly? Does the question, for example, concern common law or 
constitutional law, or does it concern matters of agency adminisim- 
tion?'' A court may also ask whether the legal question is an important 
one. Congress is more likely to have focused upon, and answered, 
major questions, while leaving interstitial matters to answer themselves 
in the course o[ the statute's daily administration.'* A court may also 
look to see whether the language is "inherently imprecise," i.e.. 
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whether the words of the statute are phrased so broadly as to invite 
agency interpretation.'"* It might also consider the extent to which the 
answer to the legal question will clarify, illuminate or stabilize a broad 
area of tlie law/" Finally, a court might ask itself whether the agency 
can be trusted to give a properly balanced answer. Courts sometimes 
fear that certain agencies suffer from "tunnel vision" and as a result 
tnight seek to expand their power beyond the authority that Congress 
gave them.^' Of course, reliance on any or all of these factors as a 
inethod of determining a "hypothetical" congressional intent on the 
"deference" question can quickly be overborne b)- any tangible evi- 
dence of congressional intent, for example, legislative history, suggest- 
ing that Congress did resolve, or wanted a court to resolve, the statu- 
tory question at issue.*'' 

These factors help explain many cases. Hearst (the "news distributor/ 
employee" case), for example, presented a minor, interstitial question 
of law, which was intimately bound up with the statute's daily adminis- 
tration and was likely to be better understood by a technically expert 
agency than by a legally expert court. Packard (the "foreman/em- 
ployee" case), on the other hand, presented a legal question of great 
imponance in the field of labor relations: "Does the NLRA cover shop 
foremen?" This question raised political, as well as policy, concerns; it 
seems unlikely that Congress wished to leave so important and delicate 
a legal question to the Board to decide. 

Using these factors as a means of discerning a hypothetical congres- 
sional intent about "deference" has institutional virtues. It allows 
courts to allocate the law-interpreting function between court and 
agency in a way likely to work best within any particular .statutory 
scheme. Insofar as Congress is viewed as delegating the power to the 
agency, it gives the agency flexibility to adapt or to modify past policies. 
By contrast, a theory of deference based upon the agency knowing 
original congressional intent "better" than the court, tends to insulate 
administrative policies adopted early in a statute's history from later 
change.*^ Of course, the "delegation" way of looking at deference tends 
to blur any clear distinction between "legislative" and "iiuer|)retive" 
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rules li suggests tJiai (xingressioual iiueiii lo make agency decisions of 
|;tu binding is really a question of hoiv much deference Congress in- 
tended c<iuris to pay to the agenc\'s decisions, a matter of degree, not 
kind, and a matter to be considered by examining a particular statute in 
light of the various practical factors mentioned. 

In sum, one can reconcile apparent conflict in case law descriptions 
of a proper judicial attitude towards agency decisions of law. The 
reconciliation process consists of asking the question, "Why should 
courts ever defer?" The reconciliation consists of two answers to this 
question, answers that are not mutually exclusive, and which may apply 
in different cases. One answer rests upon an agency's better knowledge 
of congressional intent. The other rests upon Congress' intent that 
courts give an agency legal interpretations special weight, an intent that 
(where Congress is silent) courts may impute on the basis of various 
"practical" circumstances. 

C. The Problem of the Chevron Case 

A recent Supreme Court case. Chevron, U.S.A. v. Natural Resources 
Defetise Council** is particularly important because it suggests a some- 
what different test for determining the proper judicial attitude, the 
degree of deference, towards an agency's legal decisions. The case 
concerned the Environmental Protection Agency's interpretation of 
the words "stationary source" in the EPA's governing statute. EPA 
interpreted these words to refer (in part) to an entire plant. That 
interpretation allowed EPA to make rules^' that treated an entire plant 
as a single "source," thereby allowing its owner to emit more pollutant 
than ordinarily permissible from one stack, provided it emitted less 
p>ollutant from another. The Court (reversing the District of Columbia 
(!k)urt of Appeals) upheld the EPA's interpretation. 

The Court in Chevron described the relation of court to agency when 
interpreting a statute as follows: 

First, always, is the question whether Congress has directly spoken to the 
precise question at issue. If the intent of Congress is clear, thai is the end of 
the matter; for the court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress. If, however, the court deter- 
mines Congress has not directly addressed the precise question at issue, ihe 
court does not simply impose its own construction of the statute, as would he 
necessar)' in the absence of an administrative inierjjretaiion. Rather, if the 
statute is silent or ambiguous with respect to the specific issue, the question 
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for the court is whether the agency's answer is based on a permissible 
construction of the statute.** 

The Court added: 

Sometimes the legfislative delegation to an agency on a particular question is 
implicit rather than explicit. In such a case, a court may not substitute its own 
construction of a statutory provision for a reasonable interpretation made by 
the administrator of an agenc)'." 

This language may be read as embodying the complex approach set 
out above; it speaks of "implicit" delegation of interpretative power, 
and the word "permissible" is general enough to embody the rai\ge of 
relevant factors. Yet, the language may also be read as embodying a 
considerably simpler approach, namely, first decide whether the stat- 
ute is "silent or ambiguous with respect to the specific issue" and, if so, 
accept the agency's interpretation if (in light of statutory purposes) it is 
"reasonable." 

Recent cases in the District of Columbia Circuit Court of Appeals 
indicate that the lower courts may have accepted this second inter- 
pretation of Clievron.** As so seen, Chei>ron offers a simpler view of 
proper Judicial attitude, but a view that conflicts and competes with 
that offered above. Despite its attractive simplicity, however, this inter- 
pretation seems unlikely in the long run, to replace the complex 
approach described above for several reasons. 

First, there are too many different types of circumstances, including 
different statutes, different kinds of application, different substantive 
regulatory or administrative problems, and different legal postures in 
which cases arrive, to allow "proper" judicial attitudes about questions 
of law to be reduced to any single simple verbal formula. Legal ques- 
tions dealing with agencies come in an almost infinite variety of sizes, 
shapes and hues. To read Ctievron as laying down a blanket rule, 
applicable to all agency interpretations of law, such as "always defer to 
the agency when the statute is silent," would be seriously overbroad, 
counterproductive and sometimes senseless. 

To understand why this is so, one must understand the degree of 
complexity of the details in a typical administrative law case, a difficult 
task, for the details are often voluminous and the relevant administra- 
tive law issues often seem but the liny tip of a vast legal iceberg. Yet, a 
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recent First Circuit case, Ai'ery v. Secretan of Health and Hi/tnav Serinccs^" 
(a simpler case than most), may help give the reader an impression of 
the legal and practical facts that underlie this statement. 

In Avery, a class of Massachusetts residents who had received federal 
social security benefits for disabled people sued the Secretary of HHS 
claiming that HHS was using an improper standard in deciding when, 
or whether, to terminate the benefits of persons already receiving 
them. They argued that the Secretary would sometimes, when decid- 
ing whether to continue or to terminate benefits, reopen the question 
of whether the recipient had been disabled in the first place. They said 
the Secretary should not reexamine the merits of what might initially 
have been a close question; rather, she should continue payment in the 
absence of a "medical improvement," i.e., a medical change for the 
better. The Massachusetts suit was one of several class actions brought 
throughout the nation. 

While these suits were pending. Congress passed a special law that 
dealt with the underlying problem.^ The law specifically required the 
Secretary to use a "medical improvement" test in the future. And, it 
also said that the judges dealing with pending class actions should 
remand those actions to the Secretary so that the members of the class 
could have their terminations reconsidered under the new "medical 
improvement" standard. 

The reconsideration of these past terminations raised practical 
administrative problems. The members of the class might not actually 
know they were members. The Massachusetts class, for example, con- 
sisted of: 

all SSI and SSDI beneficiaries residing in Massachusetts who have been or 
are receiving disability benefits and who, having presented claims of con- 
tinuing disability, have been or will be disqualified from receiving benefits as 
a result of the Secretary's failure to adhere to a medical improvement 
standard when evaluating claims of condnuing disability.'' 

To decide whether a person belongs to the class would require notify- 
ing all persons whose disability benefits had been terminated and 
finding out why they had been terminated. The cases of those termi- 
nated for the relevant reason would be sent to the Secretary for 
reconsideration. 

All this background is necessary to understand the legal issue in the 
First Circuit case and to understand how minor that issue was. The 
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district judge had reviewed tlie notices that the Secretan- proposed to 
send to tliose persons wliose disabihty payments had been terminated. 
He had decided that tliey were written in "gobbledygook," and had 
ordered the Secretary to send a notice written by plaintiffs' counsel, a 
notice that he thouglit was clearer. He also had laid down certain 
procedural rules that would provide a more expeditious procedure for 
determining class membership. 

The Secretary app>ealed these procedural determinations. She 
pointed to a sentence in the new Act that said, "The Secrelwy shall 
notify [an individual class member] that he may request a review of" his 
termination. She said this sentence impliedly meant that the district 
court lacked the power to impose any procedural rules or to order the 
sending of any particular sort of notice. It was up to the "Secretary" to 
decide the form and content of the notice, and the procedures for 
determining class membership. 

In considering the Secretary's claim, the First Circuit did not refer to 
Chevron, nor did it discuss the "deference due" to an agency's inter- 
pretation of its own statute. It upheld the district court's decisions, for 
roughly the following reasons: 

First, it makes sense to allow district courts in pending class actions to 
enter procedural orders that expedite resolution of the underlying 
controversy. The procedural order contained a provision designed to 
expedite the segregation of the relevant subgroup (those that might 
have been affected by a "medical improvements" standard) from the 
main group notified (those whose benefits had been terminated). Since 
class membership carried with it the right to interim benefits, this 
segregation was important and likely to be controversial. The district 
court's order provided that HHS would make an initial decision about 
class membership within a day of receiving a claimant's request; plain- 
tiffs' counsel would be notified, and the U.S. Attorney would be asked 
to help resolve disagreements. The district court review could then be 
obtained. The alternative was to allow HHS to decide the question of 
class membership on its own timetable, and then to face a less orderly 
set of court app>eals. The court's procedure offered an administratively 
practical way, consistent with the court's broad and flexible powers 
under the Federal Rules of Civil Procedure,'' to carry out the new law's 
remand and redetermination requirements. 

Secondly, neither the court's notice requirements nor the other 
related procedural requirements would inieriei c significantly with the 
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Secreiai v's ability lo administer the Act. At most, the Secretary would 
have to reprogram her letterwriting computers so that ihey would send 
Massachusetts residents a letter somewhat different from the letter 
sent elsewhere. Telling a computer to write a different letter is an easy 

task. 

Furthermore, the district court was correct in believing that the letter 
written by plaintiffs' counsel was written in better, clearer, simplei 
English than the letter prepared by HHS. It is more likely that the men 
and women for whose benefit the notice was intended would understand 
plaintiff's counsel's notice explaining their rights under the new stat- 
ute. 

The three reasons that the First Circuit found convincing have 
nothing at all to do with Cheinoti. Indeed, the court did not refer to 
Chevron, or to the "deference" owed a reasonable administrative inter- 
pretation of a statute. Why not? After all, even though the Secretary's 
interpretation of the relevant sentence in the statute (reading it as 
meaning ojily the Secretary can determine the content of a notice and 
the procedural rules for determining class membership) seems un- 
natural, the statute is silenl on the particular point. 

One can imagine a list of reasons for not deferring to the Secretary's 
interpretation: ( 1) Congressional silence here meant what congression- 
al silence usually means: not that Congress intended the agency to 
decide a question of law, but that Congress nei>er thought about the 
question. (Why should it have thought explicitly about such a narrow 
and technical matter?) (2) To defer to the Secretary here means addi- 
tional pointless delay; it interferes with a court's efforts to create 
sensible procedures that will help expeditiously resolve a controversy; 
so why should the court defer? (3) There is nothing the Secretary knows 
about the legal question that the court doesn't know; if there is some- 
thing, she can tell the court. (4) Far from delegating broad new inter- 
pretive power to the Secretary, the new Aa was instead designed to 
curb the Secretary's power and alter her past SSI-elegibility policies. (5) 
The Act expressed special concern about resolving pending class ac- 
tions in the courts, and spoke not of judicial "dismissals" of pending 
suits, but of judicial "remands," technical jurisdictional language sug- 
gesting the fjermissibilityofconiinuing court involvement to assure the 
speedy and just resolution of the claims of class members.'^ (6) There 

for (tic (air conduci ofthe action, thai iiuticc be given in such nutinicr as ihc'r<MMi ina\ 
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was no special need here for nationally uniform "notice" and "proce- 
dure" rules promulgated by the Secretary. Instead, the new Act was to 
apply to a wide variety of pending class actions, in widely different 
procedural postures. Appropriate management of these cases to 
achieve the objectives of Congress would be likely to require different 
notices and orders in different cases. And, individual district judges 
accustomed to dealing with complicated class actions were likely to be 
in the best position to determine exactly which notices and procedures 
would make the most sense in the particular class actions before them. 
These final factors suggest that, if Congress Iiad been asked about 
"deference," it probably would have said that the "administrator" to 
whom courts of appeals should generally defer on "notice" and "proce- 
dure" questions is the district judge, not the Secretary. 

Further, to have deferred to the Secretary would have conflicted 
with the court's more general obligation to see that the human conflicts 
and controversies before them are handled expeditiously and fairly. 
The Ai'eyy case had already been in progress for several years; the 
appeal on these trivial issues had added additional months. To have 
deferred to tlie agency's views of the case would have delayed resolu- 
tion even further. It would have rejected an appreciation of the human 
element of the controversy in favor of a mechanical application of a 
"deference" rule to circumstances where there was no good reason to 
apply it. 

These factors suggest that "deference" was inappropriate. More 
imjjortantly, this long discussion of one case is necessary to show how 
uuimpurtant the deference issue can be in context. The discussion shows 
thai the Clievron or deference issue cannot reasonably apply to all 
questions of statutory interpretation, particularly not to trivial ques- 
tions embedded deep within other, more important issues in a case. By 
exam[>le, it is meant to suggest that the way in which questions of 
statutory interpretation may arise are loo many and too complex to 
rely u|)on a single simple rule to provide an answer. 

A second reason why a strict interpretation oiChevroji is undesirable 
is that it will often add unnecessary lapses of delay, complexity and 
procedure to a case. Consider, for example, the recent case o{ Railway 
Labor Executives Association v. United Stales Railroad Retirement lioard.^ 
The District of Columbia Court of Appeals was asked to interpret a 
statutory provision that exempted certain employers from the retire- 
ment and unemployment sections of the Railway Labor Act in respect 
to certain employees. The provision reads: 
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An individual nol a ciiizen or resident of the United States sliall not Ik- 
deemed to be in the service of an em plover u lien rendering service omside 
die United States lo an employer wlio is required under the laws applicable 
in the place where tJie ser\ ice is rendered to employ therein, in whole or in 
pari, citizens or residents thereof."' 

TJie question was whether this provision applied to American railroads 
operating in Canada, whose laws allowed an iniinigraiion officer to 
refuse employment authorization if "in his opinion" employment of, 
say, an American, would "adversely affect employment opportunities" 
for Canadians. Did the immigration law mean the American raihoad 
"is required under the laws ... to employ [in Canada) in whole or in 
part citizens [of Canada]?" This question, the court believed, might 
turn upon whether the phrase "is required imder the laws" means "is 
expressly required" or "is in effect required." The comt believed iliat the 
statute was silent on the particular questioti, but that under Chevron it 
should see if the agency had a reasonable interpietation of the words. 
It found, however, that the agency had no coherent account of what 
the words meant; it had not considered the question in sufficient 
depth. The court then remanded the case to the district court, in part 
to determine the effects of the Canadian law, aiul in pan to give the 
agency a chance to develop a "reasonable" interpretation of the statute. 

One can understand the need to develop a record about the effect of 
Canadian law, at least if the American statute is interpreted in a way 
that makes the question of effect determinative. But, it is more difficult 
to see why the court should remand to allow the agency to develop a 
view about the meaning of the statutor\ term. The opinion suggests 
that the court believed the "in effect" interpretation was correct. It 
certainly seems correct on the basis of the court's description of the 
case. What, then, does the court expect the agency to learn about the 
statute that the court does not already know? Why is the agency's 
general counsel any more likely to come up with a "correct" interpreta- 
tion than the court? All this is to suggest that the remand (for ihts 
purpose) is a waste of time. And, given the extra months or years that a 
remand may involve, the problem of further delay is a serious one. 

The court's opinion also makes it clear that its remand order simply 
reflects a good faith effort to comply with its strict interpretation of 
Cliet/ron. If a "reasonable" interpretation of law bv ati agency is due 
"respect" or "deference," must the agencv not have an opporiunii\ to 
make its interpretation? Must it not do so carefully after considering 
different points of view? Must not a court then. lemand rather than 
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decide tlie question itself if the agency fails, procedurally or substan- 
tivel\ , lo act "reasonably" in making an interpretation? One can imag- 
ine a host of new judge-made laws developing around the question: 
"What must an agency do to guarantee that its interpretation is 
'reasonable?'"^" 

A simpler course of judicial action, (and one that avoids the j)roce- 
dural ihickeijusi mentioned) would be based upon a less literal reading 
of Chnnoti. The congressional "instruction" hypotheiicallv implietl 
from silence (and possibly other features of the situation) might be 
read, not as ( 1 ) "We delegate to the agency the |30wer to create the law," 
but rather as (2) "Court, Pay particular attention to a reasonable agency 
interpretation of the law." This second instruction implies that, if the 
agency has not offered a reasonable interpretation of the statute in this 
case; if it has not considered the matter thoroughly; if, in Skidmores 
words, the agency's brief lacks "the power to persuade"; then the coint 
should simply decide the question on its own. This second view makes 
practical sense from the perspective oi judiciol administration. 

A third reason why neither a strict view oi Chn<rov, nor any other 
strictly dehned veabal review formula requiring deference lo an agen- 
cy's interpretation of law can prove successful in the long run, is that 
such a formula asks judges to develop a cast of mind that often is 
psychologically difficult lo maintain. It is difficult, after having ex- 
amined a legal question in depth with the object of deciding ii correctly, 
to believe both that the agency's interpretation is legally wrong, and 
that its interjjreiation is reasonable. More often one concludes that 
there is a "better" view of the statute for example, and that the "better" 
view is "correct," and the alternative view is "erroneous." There is not 
much room in this kind of thinking for the notion of "both this view 
and its contrary are reasonable," a notion with which one is more "at 
home" when, for example, juries apply standards to facts or agencies 
promulgate rules under a general delegation of authority." Thus, one 
can find many cases in which the opinion suggests the court believed 
the agency's legal interpretation was correct and added citations to 
"deference" cases to bolster the argument.^" One can aLso find cases in 
which the court believed the agency's interpretation was wrong and 
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oveiturned ihe agency, often citing non-deference cases."' But, it is 
more dif (iculi to' find cases where the opinion suggests the court 
believed the agencv uas wrong in its interpretation of a statute and 
nonetheless upheld the agency on "deference" principles. 

A further relevant psychological fact (or institutional pressure) con- 
sists of a need felt by judges to "make sense" of the administrative law 
case before their court. Such cases have typically been pending for a 
long time; they are complex; they have enormous records; and they 
require a detailed understanding of facts and policy. Then, finally, 
after days or weeks spent trying to master the case, the judge may feel 
that the legal issues, in the context of the entire regulatory proceeding 
or litigation, are trivial. One can just begin to appreciate the problem 
by reviewing y^i'^n-. One might also begin to understand the pressure to 
dispose of the case fairly, with proper respect for the law, but not to 
allow the litigation to drag on endlessly because of controversies over 
trivial points. 

There is no particular reason to believe that automatically accepting 
the agency's interpretation of a statute would simplify, or make easier, 
the judge's task. Carrying out the ordinary judicial appellate task 
involves looking to both facts and existing law; looking to both equity in 
the particular case and the need for uniform, effective and fair rules 
applicable to similar cases; and looking to the development of a fair 
rule of decision for the individual case that does not tangle the web of 
existing interpretations, including interpretations of rules, standards, 
statutory meanings and interpretive practices. Added to this set of 
factors are the need for reasonably expeditious decisions so that agen- 
cies can act, the need to resolve individual challenges fairly, and the 
vast range of different litigation contexts in which questions of statu- 
tory interpretation can arise. The way in which an attitude toward 
review of agency interpretation of law relates to this complex task 
varies, def>ending upon the circumstances. Insofar as a single, simple 
approach to review of agenc)' interpretation of law, such as "defer to 
the agency," interferes with the apparent accomplishment of this task 
in a particular case, the judge feels at least psychological pre.ssure to 
disregard it. At a minimum there is little reason to think that a single 
simple approach will help to bring about sensible, pro})er court-agency 
working relationships.*^' 

These factors will tend to force a less univocal, less far-reaching 
inierpreiation o[ Chevron and the oilier "show deference on questions 
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of law" cases. Inevitably, one suspects, we will find the courts actually 
following more varied approaches, sometimes deferring to agency 
interpretations, sometimes not, depending up>on the statute, the ques- 
tion, the context, and what "makes sense" in the particular litigation, in 
light of the basic statute and its purposes. No particular, or single 
simple judicial formula can capture or take into account the varying 
responses, called for by different circumstances, and the need to pro- 
mote a "proper," harmonious, effective or workable agency-court rela- 
tionship. 

One might reformulate the two general points embodied in this brief 
discussion as follows. First, the main criticism that one might make of 
the Supreme Court's case law describing appropriate judicial attitudes 
toward traditional agency interpretations of the law is that it overstates 
the degree of deference due the agency. If taken literally, the Court's 
language suggests a greater abdication of judicial responsibility to 
interpret the law than seems wise, from either a jurisprudential or an 
administrative perspective. Second, the problem case law language 
poses is not serious, for one can work out a unified set of principles 
roughly consistent with existing case law that allow a court to formulate 
a "proper" judicial attitude in individual cases. And, these principles 
seem reasonably satisfactory from both a jurisprudential and adminis- 
trative point of view. 

Finally, one might ask what this discussion implies about the need for 
Bump>ers-type reform, the need to enact new legislation instructing 
courts to decide all questions of law "independently." In light of the 
discussion one might have either of two reactions. First, one might 
believe that the legislation will satisfy a need to reform the law radically, 
i.e., to return to a period before Grey v. Powell, Hearst and Skidmore, 
when courts gave no special weight to agency views on a question of 
law. One might argue for such a return on the ground that any citizen 
affected by agency action should be entitled to a court's independent 
determination that the law authorizes the agency's conduct. 

Alternatively, one might view the amendment simply as an effort to 
tone down recent judicial rhetoric. To state that an agency's interpreta- 
tion of its governing statute will control unless "demonstrably irra- 
tional"*^' or as long as it is "reasonably defensible"**^ sounds like judicial 
overkill. Chevron, too, might be limited to its factual and statutory 
context, where it is well suited; for, given the difficulties associated with 
environmental regulation, and the problem ol devising workable, ef- 
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Icctivc icgulaiion. an iiilerence ihat Congress iniended ilic conns lo 
listen carelnllv co tJ'A's broad inierpretation of ilie siainic seems 
reasonable. Under this view, the Bumpers Amendnieni will not have 
inudi subsianiive eff eel, ai leasi in the (more siriaiv defined) '(lucsiion 
ofhnv" areas so far discussed. If one accepts the argument dial con- 
gressional inieni lo delegate power to decide quesiions of law can be a 
mailer of degree, and if one adds that the "degree of respect" com is 
.should show to agencies on these matters can and should vary (depend- 
ing upon practical factors of the sort outlined), there is little need for 
the Bumpers proposal. The pressures discussed in section IIC of this 
paper will tend to build a jurisprudence of "degree and difference" 
into Chevron's word "permissible." 

The first of these views is neither desirable nor practical. Why should 
courts ignore agency views on questions of law, especially when they 
involve minor, technical matters occurring within a complex statutory 
scheme, such as whether to apply an "earned income disregard" to 
non-needy caretaker parents under the Social Security Act?"' If Con- 
gress instructs the courts to pay particular attention to the agency's 
views, the courts should obey. And, this fact is suf ficieiu to destroy the 
plausibility of totally independent judicial review. The second view is 
more acceptable. It sharply implies, however, that there is little for the 
Bumpers Amendment to accomplish in the "review of law" area as it 
has been strictly defined in this ponion of the article. 

II. REVIEW OF AGENCY POLICY DECISIONS 

We turn now to the question of when courts will hold an agency Ixtlin 
decision unlawful because it is "unreasonable." The question isdillicult 
to answer, in part, because there is no set legal doctrine called "review 
of policy questions"; consequently, the case law does noi purport to 
authoritatively govern judicial attitude in conduciing a policy review. 

Nonetheless, one can focus upon two sets of legal decisions ihai often 
amount in practice to a review of the wisdom and the "reasonableness" 
of agency policy.*^ First, a court sometimes will directly substitute its 
judgment for the agency's, on a matter of substantive policy, on the 
ground that the agency's decision is "arbitrary, capiicious, [or] an 
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abuse of discretion" under section 706(2)(A) of the Administrative 
Procedure Act. Sup|x>se, for example, ilie Labor Board decides that it 
will permit a union business agent to buy drinks for voters before a 
representation election. Can a reviewing court simply find this Board 
policy unreasonable in light of the need for fair elections?" When 
writing an administrative law case book in the late 1970s, the authors 
could find only a handful oi cases that faced so directly an agency 
policy decision and held it "arbitrary": by the time the second edition 
was published in 1985, they found many more.** 

Second, courts more and more frequently have applied a set of 
procedural principles that, in effect, require the agency to take a "hard 
look" at relevant policy considerations before reaching a substantive 
decision. These principles require that the agency examine all relevant 
evidence,"' to explain its decisions in detail,"" to justify departures from 
past practices,"" and to consider all reasonable alternatives'" before 
reaching a final |X)IJcy decision. In practice, these principles have far 
greater substantive impact than one might at first realize. A remand of 
an important agency rule (several years in the making) for more 
thorough consideration may well mean several years of additional 
proceedings, with mounting costs, and the threat of further judicial 
review leading to abandonment or modification of the initial project 
irrespective of the merits."' Courts and agencies alike are aware that 
these "more thorough consideration" and "hard look" doctrines have 
substantive impact. To that extent, in examining the attitude with 
which the courts apply the doctrines, one is, in an important sense, 
examining the attitude with which they review the wisdom or reason- 
ableness of agency substantive decisionmaking. 

The important attitudinal question is how closely the court will ex- 
amine the agency's policy decisions. 'I'o what extent will it defer to the 
agency's expertise? How "hard" will the court "look" at the agency's 
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"look"? Willi what slate of mind is the reviewing judge to approach the 
question of whether the agency has inadequately thought through 
policy considerations, or failed to take a "hard look" at evidence or 
alternatives, or simply adopted an unreasonable policy? 

The language in several iniportani cases decided in the last two 
decades suggests an increasingly less hesitant judiciary, courts that are 
more readv to overturn agency policy decisions that they consider 
unreasonable. The DC. Circuit speaks of the need for a "thorough, 
probing, in-depth review,"^-' and the need for a "substantial and search- 
ing" inquiry." The Supreme Court has vacillated linguisiically, some- 
times speaking of a "thorough, probing" review"' and sometimes 
speaking more traditionally about the need for courts to hesitate be- 
fore substituting their judgment for thai of the agency on matters of 
policy." 

A. State Farm: An Example of "Strict Policy Review" 

The "airbags" case, Motor Vehicle Manufocturers Association of the 
United States i». State Fann Mutual Automobile Insurance Co.,'" provides an 
example of a fairly strict judicial attitude toward review of substantive 
agency policy. The issue in the case was whether the National Highway 
Traffic Safety Administration (NHTSA) acted reasonably in rescind- 
ing Motor Vehicle Safety Standard 208, a standard requiring automak- 
ers to install "passive restraints" in new cars. The regulation has a 
complex and convoluted history. In 1967, the Department of Trans- 
portation (DOT) required manufacturers to install ordinary lap seat 
belts in all cars. In 1969, it proposed a "passive restraint" standard that 
would have allowed carmakers to install either (1) seat belts that would 
automatically surround the driver and passenger, or (2) airbags, which 
would inflate automatically in a crash and cushion the front seat occu- 
pants. Unlike standard seat belts which passengers had to buckle, these 
"passive" devices required no affirmative conduct by the passenger. 
Fiom 1973 to 1975, DOT required automakers to install either (1) 
these passive restraints or (2) lap and shoulder bells with an "interlock" 
preventing the driver from starting the car when the bells were un- 
buckled. Most carmakers chose the interlock option; drivers became 
angry; and Congress then prohibited DOT from making the interlock 
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option a choice. After various further proposals, DOT finally required 
automakers to install either (1) airbags or (2a) detachable or (2b) 
spKJolable (nondetachable) lap and shoulder belts that would automati- 
cally surround the front seat occupants. Most automakers indicated 
they would take the "detachable belt" option. 

In 1981, the new administration simply rescinded Standard 208 on 
the ground that it was ineffective. Because carmakers then planned to 
install permanently detachable seat belts in 99 percent of all new cars, 
NHTSA thought that few lives would be saved. 

The court of appeals found the agency's action was unreasonable, 
but only after it applied an especially strict standard of review, a stan- 
dard it felt justified in applying because of the legislative history of the 
agency's authorizing statute. The Supreme Court held that the court of 
appeals should not have applied a special review standard. It wrote that 
the ordinary "arbitrary and capricious" standard should apply. Th.e 
Court, however, found the agency's action unreasonable even under 
this standard. An examination of the court's opinion in light of 
NHTSA's arguments suggests the court is holding that "ordinary" 
reasonableness review can itself be quite strict. 

The Court believed NHTSA's rescission was unreasonable in three 
respects. First, it thought that NHTSA had failed to adequately con- 
sider whether the passive detachable belts' safety benefits would justify 
their cost. It accepted NHTSA's view both that driver use of existing 
lap belts was low and that current usage rates would have to more than 
double, from 1 1 percent to 24 percent, before the benefits of the more 
expensive nondetachable belts would outweigh their cost. The Court 
doubled, however, whether NHTSA was reasonable in rejecting stud- 
ies showing that usage more than doubled when passive, detachable 
belts replaced lap belts in Volkswagen Rabbits and in Chevettes. The 
Court thought that NHTSA should have considered the generalizabil- 
ity of these studies more carefully. In particular, it thought that 
NHTSA should study whether the "inertia" factor (the fact that pas- 
sive, detachable belts require driver action to be decoupled, while 
existing lap belts require driver action to be coupled) would lead to 
higher usage. 

NHTSA had argued that it was not unreasonable in failing to gather 
this extra information before rescinding the standard. It argued that it 
had to act quickly: automakers needed to know soon whether or not 
they had lo comply with the standard. NH TS.A said that it had no 
evidence thai the "inertia" factor would make a difference and thai ii 
could not find such evidence without conducting an elaborate experi- 
niciu of the soit dial a previous administraiion had rejected in 1977. 
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i\H rSA furiher argued that the \ olksu-agcnaud Clieveite studies did 
not coiuradict, but, rather, supported, its position. Drivers of such 
small cars, it said, tend to use seal belts far more often than others; their 
passive detachable belts had "interlocks" which made the belts unusu- 
ally difficult to detach; and the car owners in the studies had vohntanly 
paid more money for passive belts. NHTSA pointed out that, for these 
reasons, the passive belts usage figures could be interpreted in its favor. 
Tlie studies showed that the car owners studied used passive belts 2.1 
to 2.3 times more often than other drivers used ordinary lap belts in 
similar models; but the studies simulumeously showed that nearly 
one-third of those who voluntarily had sought (and paid more for) 
passive belts with "interlocks" nonetheless disconnected them. 
NHTSA presumably thought that a significantly higher percentage of 
those who \y! ere forced to use detachable belts against their will would 
decouple the belts. To that extent, the studies supported rescission. 

Second, the Court thought that NHTSA had acted unreasonably in 
not considering whether to require ;/o«detachable "spool-type" passive 
belts instead of rescinding Standard 208. NHTSA had argued, how- 
ever, that nondetachable belts may make it more dillicult to rescue 
unconscious drivers; that public fears of being trapped in an accident 
might lead car owners to remove nondetachable belts from their cars 
or lead Congress to prohibit requiring them; and that (Congress' re- 
sponses to NHTSA's earlier "interlock" proposals, forbidding NHTSA 
from requiring them even as an option, showed legislative hostility to 
"use-compelling" devices. The Court did not sa\' why it thought these 
arguments unreasonable. But it remanded lor a more "reasoned" 
analysis. 

Third, the Court unanimously" felt NH ISA erred in failing to 
consider an "airbags-only" alternative to Standard 208. Here the Court 
was on strong ground, for NHTSA had said virtually nothing about 
this possible alternative when it rescinded the standard. Still, NHTSA 
could point to several factors militating in favor of calling its decision 
not to consider the "airbags only" alternative a reasonable one. For one 
thing, the specific decision NH ISA had to make was whether or not to 
rescind a rule that, in practice, was a "seatbelt-onlv" rule. Although 
carmakers in theory could have chosen to comply b\ installing airbags, 
few, if any, intended to do so. For another thing. NH FS.A had histor- 
ically considered airbags to be but one wa\ ol saiis<\ing a passive 
rcsnaint standard. When NH'FSA fiisj promulgated ihc staiidaixl, it 
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siaied thai ii in no way '"laxoiecl* ov cxpccicd ihe iiiiroduction of 
ail bag s\ stems to meei the f Standard 208] requiremenis."''' Ii a<lded 
thai there were other "equally acceptable" ways lo meet its passive 
restraint standard.'" Thus, it may have seen the "airl)ags-only"alierna- 
live as a new and tliliereni i(iea. 

Moieover, an "airbags-only" iiiie is a vet y costlv way lo save lives. 
I'he court of ap})eals mentioned cost estimates of S2()() toSS^O pet" car. 
The yearly cost to the economy would liave ranged from $2 billion to 
$5 billion (for the annual new fleet of 10 to 15 million cars) depending 
upon which figures one picked. Deciding whether ali car buyers should 
pay these costs becomes difficult (even wlien doing .so would save 9,000 
lives per year) once one realizes that a buckled seatbeh acliieves virtu- 
ally the .same result at a fraction of the price. 

Further, NH'I'SA's authorizing statute mandates performance stan- 
dards, not design standards. An "airbags-only" rule would have come 
clo.se to the latter because it would have told maiudacturers lunr to 
make their citrs safer, not //<«<' xafr their cars nmst be. Finally, full 
consideration of an "airbags-only" rule would have taken time, and 
maiuifacturers needed to know quickly what ihev had to do. Unless 
NH'FSA rescinded Standard 208 s<M)n, they would have had to siait 
preparing to install passive belts in all cai s. 

NH I SA's answers to the court's three objections <lid not, of comse, 
necessarily show that its action was "reasonable," but, the Supreme 
C^oiM't's o|)inion does not show them to be obviouslv fallacious either.""' 
U seems safe to conclude that, in finding NH'l'SAs arguments insuf- 
ficieiu, the Supreme Comt applied a fairly strict review standard. 
Regardless of the words it u.sed to<lescribe what it was doing, it had to 
conduct a fairly thorough, detailed and searching review of the agen- 
cy's action inider the "arbitrary and capricious" siantlard in order to 
undermine the plausibility of the "justification" foi NH ISA's action. 
Ihe case therefore illustrates rather strict judicial scrutiny of agency 
policy decisions. It has been taken as authorization for such .sci uiiny in 
several later lower court cases."' In light of the.se cases, Stafr I'ann 
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sli<)ul<l not \k' scvn as an unusual case, but rather as one example of 
main eases iliai reveal a "strict" review aiiiiude/- 

B. Comparative Institutional Competence 

One might ask with the "airbags" case in mind whether ihejudiciary 
is instituiionallv well suited for strict policy scrutiny. To what extent 
can a group of men and women, typically trained as lawyers rather 
than as a<lministrators or regulators, operating with limited access to 
information and under the constraints of adversary legal process, be 
counted upon to supervise the vast realm of substantive agency policy- 
making? 

First, to what extent are judges likely to sympathetically understand 
the problems the agency faces in setting technical standards in complex 
areas. In the "airbags case," for example, the Supreme Court faulted 
NHTSA for not having more studies or more accurate studies. But was 
the Court fully aware of how difficult it is for an agency seeking to set 
standards to obtain accurate, relevant, unbiased information? Where is 
the agency to look? Industry information is often "suspect," insofar as 
indusir)''s economic interests are at stake. Consumer groups may be as 
"suspect" or biased, though perhaps in a different direction. Indepen- 
dent experts may not have sufficiently detailed information or may 
have gotten it from industry. And, it may not be practicable adminis- 
tratively for an agency to duplicate in-house all the expertise of others 
outside the federal government. Some information may, in fact, be 
unobtainable. For instance, was there any practical way for NHTSA to 
estimate the true cost of airbags or to find out what reactions drivers 
would likely have to the "spool-type" bell? More important perhaps, 
how could it "objectively" define the likely reaction of Congress to the 
likely reaction of drivers? Is it then forbidden to take this factor into 
account? Why? 

The agency must also deal with a host of complex questions in 
deciding what type of standard to promulgate. Should the standard aim 
directly at the evil targeted (traffic deaths) or at a sin rogate ("buckling- 
up")? How specific should the standards be? Should it try to force 
technological change by making the industry achieve goals beyond its 
present technological capabilities? Should it use a more flexible "per- 
formance standard" or a more administrable "design siarulard"? The 
agency must have an enforcement system that will test compliance with 
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the eventual standard. But tliis, too, is far easier said than done. The 
agency must design the standard with other enforcement needs and 
development costs in mind. Is it unreasonable to weaken or simplify 
standards in order to increase the likelihood of voluntary compliance 
or to stretch an already tight development budget? 

The agency may also have to consider various competitive concerns. 
How will a new standard affect industry? Will it favor some existing 
firms over others or will it favor all existing firms by making entry into 
the industry more difficult? 

Industry, moreover, is only one group whose interests the agency 
must consider. Whenever it regulates, the agency finds before it dif- 
ferent groups, the industry, suppliers, consimier groups, members of 
Congress, and its own staff, with somewhat different interests. At the 
very least, each group may see different aspects of the problem as 
important: industry may focus on costs, suppliers on competitive fair- 
ness, and consumers on safety. Each group, moreover, has a different 
weapon with which to threaten the agency. The staff can recommend 
changed standards. Industry can withhold or produce critical informa- 
tion or threaten legal or political action. Consumer groups can 
threaten to appeal to Congress or to the public through the press. A 
wise agency may recognize the weapons that the various parties wield 
and may shape its standards to minimize opposition. It can thus in- 
crease the likelihood of voluntary compliance and diminish the like- 
lihood of court delays. The agency's final decision is likely to reflect 
some degree of compromise among all these interests. Such "compro- 
mise" decisions are, in a sense, "political." They may not be able to be 
supported through pure logic, but are they unreasonable? 

Is it surprising, then, that agencies and courts often disagree about 
what constitutes a "reasonable" decision? The court may not appreciate 
the agency's need to make decisions under conditions of uncertainty. 
Compromises made to secure agreement among the parties may strike 
a court as "irrational" because the agency cannot "logically" explain 
them. 

Second, courts work within institutional rules that deliberately dis- 
able them from seeking out information relevant to the inquiry at 
hand. For, while a judge, expert in the law, is permitted to scan all 
forms of legal authority and learning in reaching conclusions of law 
(and is given the resources to do so in ihe form of lil)r;iries, comjiuier 
rescaith tools and trained law clerks), in factual mailers he is limited lo 
review of a cold record created l)y those over whom he has no control 
and who may have strong biases. 

An a|)pellaie judge cannot ask an exj>eri to answer his icc hnical 
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questions or go outside the record to determine the present state of 
scientific or technical knowledge. But the record itself tells only part of 
the story, the pan that the advocates have chosen to let the court see. 
Even if fairly complete, a cold record does not allow the judge to prove 
the case in great depth. A judge can spend three days reading a record 
of 4,000 pages and still feel somewhat unfamiliar with the facts. Docket 
pressures make it unusual for an appellate judge to have even three 
days available for record reading in an individual case. The First 
Circuit Court of Appeals, for example, has well over 1,000 cases per 
year, and each judge on the court writes fifty to sixty full published 
opinions each year. Even if one assumes that judges of courts that 
review more administrative agency cases need write only three or four, 
instead of five to seven, opinions per month, the judges will not have 
time to familiarize themselves with the enormously lengthy records. 
How can they analyze fully a record, for example, reflecting 10,000 
comments made in response to a notice of proposed rulemaking?"" Can 
judges, when faced with such complexity and detail, do more than ask, 
somewhat superficially, whether the agency's result is reasonable? Can 
they do more than catch the grosser errors? Can they conduct the 
thorough, probing, in-depth review that they promise?*" These reali- 
ties about court review provide little basis for any hope that such review 
will lead to significantly better policy. 

Perhaps these arguments simply restate the traditional view that 
agencies are more "expert" on policy matters than courts, and courts 
should "defer" to their policy expertise. In recent years it has become 
fashionable to doubt agency expertise, but these considerations should 
lead us to ask whether these doubts offer reasons for greater reliance 
on judicial review or whether the substantive results of such doubts will 
proj>erIy deal with the substantive problem. In short, can we be con- 
fident, given the comparative institutional settings, that strongjudicial 
review will lead to belter administrative policy? 

Those skeptical of the "real world" effectiveness of judicial review of 
agency policy decisions can find support in the long battle waged 
between the Court of Appeals for the District of Columbia Circuit and 
the Federal Communications Commission. The court, in trying to 
improve the quality of network broadcasting, tried to force the Com- 
mission to use intelligible "station-selection" standards. Whenever the 
court reversed an FCC decision, however, the FCC would typically 
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reach the same conclusion on remand, but simply supfK)rt it with a 
belter reasoned opinion.*^ 

Similarly, a recent Brookings study argues that the effect of court 
review of environmental regulation, an area where case law directs 
strict review of policy decisions, has been random. In some instances, 
court-imposed requirements aimed at protecting the environment 
have helped, but in other instances, by distorting agency enforcement 
priorities, they have hurt.** Further, there is reasonably strong evi- 
dence that court review of the Federal Power Commission's regulation 
of natural gas caused substantial economic harm.*' In the "airbags" case 
itself, the Supreme Court wrote: 

We think that it would have been permissible for the agency to temporarily 
suspend the passive restraint requirement or to delay its implementation 
date while an airbag mandate was studied.*" 

If the issue in the case was whether Standard 208 should have been 
suspended for further study rather than rescinded, one might ask 
whether the Court's decision was likely to achieve any different sub- 
stantive outcome. In fact, the agency responded to the decision with a 
rule that will require airbags unless states with two-thirds of the na- 
tion's population enact mandatory buckle-up laws. Whether this rule 
takes effect or, like N HTSA's previous proposals^ is eventually set aside 
remains to be seen.*' 

Moreover, strict judicial review creates one incentive tJiat from a 
substantive perspective may be perverse. The stricter the review and 
the more clearly and convincingly the agency must explain the need 
for change, tlie more reluctant the agency will be to change the status 
quo. C>)nsider, for example, the D.C. Circuit's recent review of the 
Federal Highway Administration's efforts to simplify the 30-year-old 
truck driver "logging" and reporting requirements, designed to help 
the agency enforce a different rule that limits the number of consecu- 
tive hours a truck driver may drive.*' The major question before the 
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agencv was whether to allow the industry to use nonstandardized 
forms, a change that one consultant estimated would save about $160 
million per year. The agency decision came after its notice of the 
proposed change, its receipt of 1,300 connnents. and its modifications 
of its initial proposal. About two years elapsed from the time of public 
notice until the conclusion of court review.The court allowed the 
agency to simplify much of its standardized form, but the court set 
aside two changes the agency wished to make. 

FHA had decided that drivers still had to use a standardized grid 
showing hours driven and also to include on the form; date, total miles 
driven today, truck number, carrier name, signature, starling time, 
office address, and remarks. It said, however, that they could omit the 
name of any co-driver, total mileage today, home terminal address, 
total hours, shipping document number or name of shipper, or origin 
and destination |X)ints. The agency believed many of these items were 
redundant or "unnecessar\'" and that deletion would "reduce driver 
preparations by approximately 50 percent without affecting the en- 
forcement capability." The court held to the contrary, concluding that 
the added items seemed useful. It would help an enforcement agency, 
for example, to check with a co-driver or shipper to see if a log was 
accurate. In any event, the court said FHA had not adequately ex- 
plained the omissions." 

The agency also had decided to expand the scope of an exemption 
from its "log rules," an exemption that originally applied to "pick up 
and delivery" drivers, defined as those who drive within a radius of 50 
miles and whose driving takes place within a 15-hour period each day. 
In 1980, perhaps recognizing that pick up and delivery now often 
extends beyond 50 miles, the FHA changed the definition to 100 miles, 
but reduced the hour period to 12. In 1982 it increased the hour 
j>eriod to 15. The court concluded that the agency had not adequately 
explained why it made these changes; it should have further investi- 
gated an "alternative," namelv having two exemptions, one for "50 
miles/15 hours" and another for "100 miles/ 12 hours." 

One cannot tell from the opinion whether court or agency is correct 
about the wisdom of the agency's new policies. Yet, it is easy to imagine 
how the head of an agency might react to the court's strict review of the 
pK)licy merits of what seem to be rather trivial changes in reporting and 
examination rules. The agency head might say, "Whv bother? Win- 
should I try to simplify paperwork? A decision about what specific 



"'FHA lutci explained its rcjisoning in its liricf . bin thcituin sjtid that the hiief w;»s not ;i 
jjropei place fof such cx|jli<n;ni<»ii lu ;tppeHi' tor the lust time. Sn- \iijiiii note HO. 



QUESTIONS OF LAW AND POLICY 393 

items to include on a log, or the exact point to draw an exemption line 
must, within broad limits, be arbitrary. I suppose I could do cost- 
benefit analyses, and hire experts to 'field-test' every fwssible change, 
but I haven't the money. I can't respjond in depth to every argument 
made in 1,500 comments about every minor point in this record- 
keeping proposal. And, if I'm not even allowed to wait to see, as to these 
very minor matters, what a challenger says in a court brief, and then 
respond in my court brief, let's forget the whole thing. I'll keep what- 
ever rules I've inherited and not try to make any minor improve- 
ments." 

The reason agencies do not explore all arguments or consider all 
alternatives is one of practical limits of time and resources. Yet, to have 
to explain and to prove all this to a reviewing court risks imposing 
much of the very burden that not considering alternatives aims to 
escape. Of course, the reviewing courts may respond that only impor- 
tant alternatives and arguments must be considered. But, what counts 
as "important"? District courts often find that parties, having barely 
mentioned a legal point at the trial level, suddenly make it the heart of 
their case on appeal, emphasizing its (sudden but) supreme impor- 
tance. Appellate courts typically consider such arguments as long as 
they have been at least mentioned in the district court. But district 
courts, unlike agencies dealing with policy change, do not face, say, 
10,000 comments challenging different aspects of complex policies.'" 
And, when appellate courts "answer" an argument they write a few 
words or paragraphs, perhaps citing a case or two. A satisfactory 
answer in the agency context may mean factfinding, empirical re- 
search, detailed investigation. Accordingly, one result of strict judicial 
review of agency policy decisions is a strong conservative'" pressure in 
favor of the status quo.** 



^See iupra note 83 and accompanying icxi. 
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These arguments and instances are essentially anecdotal; they do not 
prove that strict judicial revieiv of policy is, from a policy perspective, 
unhelpful or counterproductive. But they do seem strong enough to 
impose a burden upon those advocating such review as a means toward 
better or wiser substantive policy to identify, investigate, and catalogue 
its successes. 

C. Toward Appropriate Policy Review Reconciliation 

Unfortunately, unlike the review of law discussed in Part I, no ready 
resolution to the problem of judicial review of po/iryis apparent, at least 
within the existing institutional constraints. The social imperative for 
control of agency power is entirely consistent with existing institutional 
arrangements in the context of review of law. If one believes that the 
more important the legal decision, the greater the need for a check 
outside the agency, increased judicial scrutiny automatically seems 
appropriate. Courts are fully capable of rigorous review of agency 
determinations of law, for it is the law that they are expert in, and it is in 
interpreting law that their legitimacy is greatest. 

In reviewing the policy area, however, the pressures for control of 
agency power on the one hand, and for proper use of existing institu- 
tions on the other hand, are dramatically opposed. One may believe 
that the more important the policy decision, the greater the need for a 
check outside the agency. But, for reasons of "comparative expertise," 
increased judicial scrutiny seems less appropriate. It is this dilemma 
that makes a stable, appropriate regime for court review of policy a 
nearly intractable problem. 

That is to say, one might conclude on the basis of the discussion that 
when reviewing the reasonableness of agency p>olicy courts should 
apply the traditional law (the "arbitrar>', capricious" standard of sec- 
tion 706(2)(A) of the Administrative Procedure Act) with the tradi- 
tional attitude of "deference" to agency expertise. Courts would hesi- 
tate to reverse the results of a major rulemaking proceeding or to 
remand for what is likely to amount to several years of new proceed- 
ings. They would do so only after finding major procedural violations 
or very unreasonable substantive results. Judges would approach cases 
like State Farm rather like they approach jury findings in a negligence 
action, asking whether reasonable regulators could reasonably have 

airpon congestion; the possibility that local regulators will create local mono|X)lies by 
tying up airport slots; the risk that two large airlines will control reser\'ation systems bv 
writing a S|>ecial computer program; and other features of the case that had not l>een 
examined in depth. Opponents could have multiplied plausible-sounding "alternative 
courses of action" for the agency to investigate or explain away. 
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come to this conclusion, given not only the evidence before them, but 
also the constraints of time and of the administrative environment in 
which the agency must work. 

This type of standard, however, while coherent from a jurispruden- 
tial perspective, is not totally satisfactory, for it does not respond to the 
regulatory needs outlined at the beginning of this article. For one 
thing, in applying it the courts effectively abdicate their role in con- 
trolling agency policymaking. Yet, the fact remains that Congress has 
delegated to administrators in the past fifteen years vast additional 
regulatory powers, often under vaguely worded, op>en-ended statutes. 
Simple "retreat" takes little account of the growth of agency power that 
gave rise to the demand for control. After all, the substantive regula- 
tory concerns that have created pressure for outside checks up>on the 
exercise of agency power continue to exist.**^ One can still argue in 
favor of the courts by claiming that the President's efforts will be 
affected gready by the politics of the day* and that congressional 
efforts may be incoherent. Judges tend to be somewhat more neutral 
politically; they will try to exert the force of reason on what are basically 
technical rules aimed at technocratic ends; and their prestige will lead 
the agencies to follow their guidance. 

For another thing, can one be certain about the overall impact of 
judicial scrutiny of agency policy? Does its presence act as an incentive 
within the agency towards more reasonable decisionmaking, arming 
those who would fight an overly politicized decisionmaking process 
with a weapon, the specter of later court reversal? Would a relaxed 
judicial supervisory attitude be strong enough to catch the occasional 
agency policy decision that is in fact highly irrational?^' 

These nagging doubts are sufficiently serious to point, vaguely and 
suggestively, without endorsement, to an alternative approach that 
may warrant more serious study than it has had to date. One might 
examine the practicality of removing some of the institutional con- 
straints that now prevent a court from conducting effective policy 
review. Could reviewing courts be given the tools to produce coherent, 
better substantive agency policy? Suggestions have been made to create 
a specialized administrative court. But, to make the District of Co- 
lumbia Court of Appeals a genuine administrative court, capable of 
reviewing the wisdom of substantive p>olicy, it would need an investiga- 
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live staff. It would need the power u; compel the agency to produce 
facts not in the record. It would have to be able to question an agency 
about its entire enforcement program. And it would need some under- 
standing of how that program fits in with the work of other agencies. It 
would need access to appropriate substantive experts. In sum, it would 
need many of the powers currently given to the Office of Management 
and Budget, insofar as it investigates and coordinates regulatory prog- 
rams. 

Other nations have followed this approach. Under the French sys- 
tem of administrative law, for example, the power to review 
administrative action resides in an institutional descendant of the 
King's Council, now an independent, nonpolitical administrative 
court, called the Conseil d'Etat.'* Membership in the Conseil is sup- 
f>osed to reflect relevant expertise. Some become members after a 
distinguished career in the French civil service; others are recent top 
graduates of the highly prestigious Ecole Nationale d'Administracion 
(ENA), where they have studied public policy and public administra- 
tion. Upon entrance into the Conseil the ENA graduate is assigned the 
investigation of less important cases, and is privy to its deliberations; is 
rotated through various operating departments of the government on 
special assignments, and is then eventually returned to the Conseil. 
The result is a collegial body, familiar with the practical problems of 
creating and maintaining public policy through administration.^ 

Moreover, the Conseil is not bound by the strictures of the adversary 
system. It has access to information throughout the administration. Its 
members conduct an independent investigation of each case and pre- 
sent the results without being confined to a formal record. The mem- 
bers charged with the investigation make full use of the Conseil's 
internal expertise and also are expected to consult outside agencies and 
experts.'"" In short, the Conseil is given a wide variety of tools which 
enable it to discern not only whether a given policy conforms to law (as 
in American courts) but also whether it is wise public policy, something 
that our discussion suggests may be beyond the reach of our judicial 
system as currently organized. 

Whether one could transform an existing court of appeals into an 
institution more closely resembling the Conseil d'Etai is debateable. 
Much of the Conseil's effectiveness stems from its ability to obtain 
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information ex parte from within the administration and to conduct its 
deliberations among investigators and judges in private, uithoui coun- 
sel present. Yet, American judicial rules against ex parte communica- 
tions are not all constitutional in nature; the use of amici, special 
masters, law clerks all suggest that investigaioi7 powers are not in- 
herently beyond the judiciary's reach. And, there are certain advan- 
tages to looking at the judiciary rather than say, OMB, as the nucleus 
for such an institution, namely greater political independence, prestige 
that may mean public acceptability, the ability to process individual 
complaints against agency behavior, and more widespread review of 
agency p>olicy within the same institution. 

Analysis of such a radical transformation of existing methods of 
policy review is well beyond the scope of this article, nor does this 
article endorse that approach. It only fK)ints to the existence of the 
possibility; and it suggests that analysis be undertaken because, given 
the present institutional dilemma, it may be necessar)' to explore quite 
different approaches toward making judicial review an effective check 
on the wisdom of substantive policymaking by agencies. 

III. CONCLUSIONS 

Parts I and II taken together suggest at least three conclusions. First, 
the present law of judicial review of administrative decisionmaking, the 
heart of administrative law, contains an important anomaly. The law 

1 ) requires courts to defer to agencyjudgments about matters of law, but 

2) it also suggests that courts conduct independent, "in-depth" reviews 
of agency judgments about matters of policy. Is this not the exact oppo- 
site of a rational system? Would one not expect courts to conduct a 
stricter review of matters of law, where courts are more expert, but 
more lenient review of matters of policy, where agencies are more 
expert? 

Second, in light of the anomaly, existing law is unstable. Change of 
some sort seems likely. The direction that the law might take as to 
review of matters of law can be spelled out with clarity. But no such 
clarity of direction is possible in respect to review of policy. On the one 
hand, that change might amount to "retreat," with the courts leaving it 
ii|> to the other branches of government to control agency excesses. On 
I he oilier hand, change might seek to make policy review more effec- 
live. But, that change implies the need for an examination of radical 
iransfbrmaiion of existing institutions of review. An examination 
seems warranted to determine whether such efforts should be made. 

Third, one can conclude, at a minimum, that legislative proposals 
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that simply try to lead the courts to exercise a more "independent" 
judgment when reviewing agency decisions offer little promise as a 
direction for meaningful regulatory reform. In the area of traditional 
"review of agency decisions of law" such a proposal has only a limited 
scope for making a significant difference. In the area of judicial "re- 
view of agency decisions of policy" such a proposal would likely prove 
counterproductive. The problem seems more one of tailoring the 
courts' legal obligations in their area to their institutional capacities and 
strengths. 



From Compromise to Confrontation: 
Separation of Powers in the Reagan Era 



Geoffrey P. Miller* 



Most observers would probably ag^ee that issues of government 
structure — separation of powers and checks and balances — have be- 
come increasingly important over the past twenty years, and that the 
Reagan era in particular has been marked by structural disputes. 
Every year the federal courts seem to decide more and more cases in 
which structural issues play a decisive role. Moreover, these cases 
often seem to involve direct conflict between the President and Con- 
gress. Matters between the political branches that might once have 
been resolved through compromise or conciliation increasingly 
seem to generate conflict and confrontation. If these impressions 
are accurate, they may portend a change of some significance to the 
future structure of the federal government. 

This Article considers whether there is a trend towards increased 
controversy over government structure, and offers some tentative 
hypotheses for why we might be seeing such a trend. I suggest that 
the phenomenon should be understood in terms of two broad de- 
velopments. First, over the past twenty years we have seen wide 
fluctuations in the respective powers of the presidency and Con- 
gress. The Nixon years were characterized by aggressive assertions 
of presidential power vis-a-vis Congress; the Ford and Carter years 
were marked by aggressive assertions of congressional authority vis- 
a-vis the President. In the Reagan years the picture was mixed, with 
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a resurgent and aggressive presidency, but with Congress not relin- 
quishing the gains it had made. Because both the President and 
Congress were vigorous in their claims of constitutional authority, 
the period has displayed a relatively high degree of interbranch 
conflict. 

Second, underlying these swings of power and prerogative are a 
number of deep-seated institutional developments. The federal bu- 
reaucracy has grown huge, creating a natural battleground in which 
the President, Congress, bureaucrats, and interest groups vie to 
control the political power of administrative agencies. Institutions 
with special competence in structural issues have sprung up and 
now play important roles in the process of dispute creation and res- 
olution. The presidency and Congress have become quite strongly 
identified with different political parties. And the Supreme Court, 
for reasons of its own, has injected itself into the matter and offered 
its services as an arbiter of interbranch disputes. In response, the 
private bar is becoming sensitized to the possibilities of structural 
arguments as tools in litigation. Because these developments in- 
volve institutions that can be expected to exist for many years, they 
are likely to have an impact on interbranch relationships well be- 
yond the Reagan years. Structural conflict is becoming institutional- 
ized, a process that may increase the frequency of conflict while 
reducing its virulence by establishing recognized channels for con- 
flict resolution. 

This paper is organized as follows. First, I investigate whether 
there has in fact been a growth of controversy in the area of govern- 
ment structure. I then discuss the fluctuations in presidential and 
congressional power since the Johnson years. Finally, I discuss 
some of the broader trends and developments that appear to under- 
lie the renewed importance of government structure. I suggest that 
the trend towards increased litigation of separation of powers issues 
is likely to continue for some time, and that the result may be the 
development of a legal doctrine of government structure of a sort 
that heretofore has been missing. 

/. The Evidence 

In assessing the level of controversy over structural issues during 
the last twenty years, it may be useful to consider the following: (1) 
the frequency of litigation in which separation of powers issues play 
an important role; (2) the importance of the issues with which the 
litigation is concerned; (3) the degree to wliich structural disputes 
bring branches of government into direct conflict with one another; 
and (4) popular perceptions of the level of controversy. 

./. Litigation Frcf/uency 

I'o gci a rougii measure of the frequcncv of such litigation, I per- 
formed LEXIS searches for the phrase "separation of powers." At 
tiie Supreme Court level, the phrase appears in iwcnty-five opinions 
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issued between 1960 and 1969. forty-nine opinions between 1970 
and 1979, and, on the basis of fifty occurrences between 1980 and 

1988, will appear in roughly fifty-six opinions between 1980 and 

1989, an increase of 224% over the period. This increase is signifi- 
cant even if one discounts for the increase in Supreme Court pro- 
ductivity over the years. The middle year of each of the three 
decades can be used as a rough measure for Supreme Court output 
at the beginning, middle and end of the twenty-year period. 
Supreme Court productivity, as measured by the pages of opinions 
and orders in the United States Reports, increased rapidly from 302 1 
pages for October Term 1965 to 6443 pages for October Term 
1975, but then fell off in 1985 to 4845 pages, an increase of only 
60% for the entire period. 

In the federal courts of appeals, the phrase "separation of pow- 
ers" appears 185 times between 1960 and 1969, 559 times between 
1970 and 1979, and, based on 1273 occurrences between 1980 and 
1988, will appear approximately 1414 times during the present dec- 
ade. The use has roughly tripled each decade, increasing a total of 
764% over the entire period. The increase is startling even if we 
discount for increases in the size and output of the federal appeals 
courts over that period. We can use the number of active circuit 
judges at mid-decade as a measure for the average size of the group 
during each decade. There were 74 federal circuit judges at the be- 
ginning of 1965, 95 federal circuit judges at the beginning of 1975, 
and 142 federal circuit judges at the beginning of 1985, an increase 
of only 92% over the twenty year period.' Using as a measure of 
output the number of pages of opinions and orders issued by ap- 
peals court judges, we find approximately 15,000 pages written in 
Federal Reporter (Second) in 1965, 28,000 pages in 1975, and 48,000 
pages in 1985,^ an increase of 220%, a figure again dwarfed by the 
percentage increase of courts of appeals decisions referring to sepa- 
ration of powers. 

Federal district courts issued 97 opinions using the phrase be- 
tween 1960 and 1969, 270 opinions between 1970 and 1979, and, 
based on 614 occurrences between 1980 and the present, will prob- 
ably issue 768 opinions using the phrase in the present decade, an 
increase of 791% over the entire period. Again, these figures are 
significant even if we discount for productivity or personnel in- 
creases. The approximate number of pages in the Federal Supplement 
rose from 12,000 in 1965, to 25,000 in 1975. to 39,000 in 1985, an 



1. These figures arc taken (rom the volumes ui Ft-dnal Reportn (Second) covering 
January I of the relevant vears. 

2. These figures are based on a count running from tFie first appearance in Fedeial 
Rrportn (Second) of a 1965. 1975 and 1985 case io tfie first appearance of a 1966, 1976 
and 198G case, respectivelv. 
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increase of 225%, while the number of federal district court judges 
increased from 294 in 1965, to 391 in 1975, to 493 in 1985,^ an 
increase of only 68%. 

B. Importance of the Issues 

It is obviously impossible to determine, except impressionisti- 
cally, how important a particular case is in the scheme of things. A 
brief review of separation of powers cases in the Supreme Court 
over the period does suggest, however, that the importance of the 
structural issues coming before the Court has increased over the last 
twenty years. Since 1980, the Court has addressed challenges to the 
following: a statute providing for independent counsels to investi- 
gate and prosecute high-level executive branch malfeasance,^ the 
role of the Comptroller General in the federal budget process,^ leg- 
islative veto provisions in approximately two hundred federal laws,^ 
the statutory role assigned to federal bankruptcy judges,'' the Presi- 
dent's nullification of liens on Iranian assets and suspension of 
claims against Iran,^ and attempts to hold former President Nixon 
and his top aides liable in damages for actions taken while in office.^ 
The Court decided important cases in the preceding decade as well, 
to be sure, addresssing issues of congressional privilege under the 
Speech or Debate Clause,'*^ standing,'* justiciability, '^ appoint- 
ments to administrative agencies, '^ statutory limits on disposition of 
presidential documents,*'* and executive privilege over information 
subpoenaed for use in federal criminal trials.*^ In general, however, 
the importance of the issues appears to be greater for the more re- 
cent years than for the period 1970-79. If we go back to the preced- 
ing decade, we find a virtual dearth of important structural cases, 
with just a few decisions in the areas of standing,'*' justiciability," 
internal congressional powers,'** and congfressional immunity.'^ 

3. These figures were computed using Federal Supplement in the same manner as 
Federal Reporter (Second) was used above. See supra notes 1-2. 

4. Morrison v. Olson. 108 S. Ct. 2597 (1988). 

5. Bowsher v. Synar. 478 U.S. 714 (1986). 

6. INS V. Chadha. 462 U.S. 919 (1983). 

7. Northern Pipeline Constr. Co. v. Marathon Pipeline Co.. 458 U.S. 50 (1982). 

8. Dames ic Moore v. Regan. 453 U.S. 654 (1981). 

9. Nixon V. Fitzgerald. 457 U.S. 731 (1982) (President); Harlow v. Fitzgerald. 457 
U.S. 800 (1982) (aides). 

10. Helstoski v. Meaner, 442 U.S. 500 (1979); United States v. Helstoski. 442 U.S. 
477 (1979); Eastland v. United States Servicemen's Fund. 421 U.S. 491 (1975); Doe v. 
McMillan. 412 U.S. 306 (1973); Gravel v. United States. 408 U.S. 606 (1972); United 
States V. Brewster. 408 U.S. 501 (1972). 

11. Simon v. Eastern Ky. Welfare Rights Org.. 426 U.S. 26 (1976); VVarth v. Seldin. 
422 U.S. 490 (1975); Schlesinger v. Reservists Comm. to Stop the War. 418 U.S. 208 
(1974); Uniicd Slates v. Richardson. 418 U.S. 166 (1974); United States v. SCRAP. 4 12 
VS. 669 (1973); Sierra Club v. Morton. 405 U.S. 727 (1972). 

12. Goldwater v. Carter, 444 U.S. 996 (1979). 

13. Buckley v. Valco, 424 U.S. 1 (1976). 

14. Nixon V. Administrator of Gen. Servs.. 433 U.S. 425 (1977). 

15. United Slates v. Nixon, 418 U.S. 683 (1974). 

16. Flast V. Cohen. 392 U.S. 83 (1968). 

17. Baker v. Carr. 369 U.S. 186 (1962). 

18. Powell V. McCormack, 395 U.S. 486 (1969). 
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An examination of the separation of powers sections of three 
leading books on constitutional law supports a similar inference. 
Gunther's Cases and Materials on Constitutiojml Law contains textual 
discussion of four Supreme Court cases from the decade 1960-69, 
eight cases from 1970-79, and seven cases from 1 980-88. ^^ Stone, 
Seidman, Sunstein Sc Tushnet's Constitutional Law discusses two 
cases from 1960-69, len cases from 1970-79, and eight cases from 
1980-86.-' Tribe's American Constitutional Law discusses seventeen 
cases from 1960-69, thirty cases from 1970-79, and eighteen cases 
from 1980-87.22 if we assume that the authors exercise editorial 
judgment and report only the more important cases in text, there is 
good reason to believe that separation of powers cases in the 
Supreme Court have been increasing in importance over the past 
years, even discounting for the fact that casebook and treatise au- 
thors may give disproportionate play to recently decided cases. 
Somewhat more ambiguous evidence is found, however, by examin- 
ing successive editions of Gunther's casebook: the 1970 edition, 
which was the first to treat separation of powers as a discrete topic, 
devotes fifty-nine pages to the subject and discusses twenty-four 
cases;'-'^ the 1975 edition devotes eighty-three pages to the topic and 
discusses twenty-four cases;-'-* and the 1985 edition devotes sixty- 
seven pages to the topic and discusses twenty-nine cases. ^^ The evi- 
dence suggests that although Gunther believes separation of powers 
issues have become more important over time, their importance is 
not so great as to justify dramatically enhanced casebook treatment. 

C Interbranch Conflict 

The fact that there have been more cases in the area of separation 
of powers does not necessarily mean that the level of interbranch 
tension and controversy is greater today than before. Controversy 
and conflict can occur without litigation; indeed, the presence of 
high litigation levels might actually signal a lessening of controversy 
as disputes are resolved by an impartial and authoritative arbiter. 
Conversely, litigation can occur without particularly high levels of 
interbranch controversy, if, for example, a private citizen seeks to 

19. Dombrowski v. Easiland. 387 I .S. KL' (1967); Unucd States v. Johnson. 383 U.S. 
169 (1966). 

20. G. GuNTHEK, Cases ani) Materials on Constiiiiionai. Law 336-402 (1 lih ed. 
1985 & Supp. 1988). 

21. G. Stone. I,. Seidman, i'.. Sinsikin i<: M. IrsnsKi. (Constitutional Law 339- 
-133 (1086). 

22. I.. Tribe. .American Conm i it i ion \l \.\\< '_'i8-'J9 <'_'d rd 1988). 

23. G. Glnihkk X: .\. l)o\vi.iN<,. (lAShs AND .Maikkials on Gonsti tutional Law. 
.=555-613 (8tli fd. 1970) 

2-4 Id. at 400-83 (9ili c-d. 1975). 
25. Id. at 33<")-40L^ (1 lih t-d. I9.S.-)) 
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draw on a structural principle to support her or his position.-'' 

The level ofintcrbranch conflict observed today is no doubt lower 
than it has been at other times in American history. Compared with 
the conflict between Congress and President Andrew Johnson, 
which culminated in the impeachment of the President for allegedly 
flouting a statute designed to limit the executive's control over ad- 
ministration, the level of conflict we see today is minor. Similarly, 
the current relationship between the President and Congress seems 
less tense than the relationship that existed between Congress and 
the Supreme Court during the first Jefferson administration, when 
the legislative branch came close to removing the federalist justices 
by impeachment. Nor does the current arrangement seem espe- 
cially more problematic than the conflict between President 
Roosevelt and the Supreme Court that culminated in the court- 
packing plan of 1937. More recently still, the Watergate battle be- 
tween President Nixon and Congress, which certainly would have 
resulted in impeachment had the President not resigned, may have 
reflected a greater degree of tension than exists at present. 

Nevertheless, there has been significant tension between the 
political branches during the Reagan era. Examination of the 
Supreme Court's structural cases in the 1960s reveals no cases in 
which the branches came into direct conflict with each other. The 
cases that did arise were directed towards articulating the bounda- 
ries of power of a particular branch in situations where no other 
branch exerted power.-^ In the 1970s also, most of the cases fell 
into this category of defining intrabranch powers.'-^" There were a 
fair number of legislative privilege cases during this period, which 
implicated the executive branch's prosecutorial interests, but even 
these did not rise to the level of direct conflict between the 
branches. The only cases representing a direct clash between the 
branches were Buckley v. Valeo,-*^ which addressed congressional 
power under the Appointments Clause, United States v. Nixon,^^ 
which concerned a presidential assertion of executive privilege 
against disclosing documents in a criminal trial, and Goldwater v. 
Carter,^^ a challenge to the President's power of treaty termination. 
In the 1980s, we have already seen three cases involving a direct 
clash between the branches: Morrison v. Olson, '^~ the independent 
prosecutor case, Bowshn v. Synar,'^'^ the Gramm-Rudman Act case, 

26. An example nii^hi be .Ameron, Inc. v. United Stales .Army Corps of Eng'rs, 809 
F.2d 979 (3d Cir. 198G). mY. dismissed, J09 S. Ci. 297 (1988). a case involving a private 
challenge, on technical separation of powers grounds, to a statute that gave the Comp- 
troller General a role in the federal procurement process. See id. at 981-86. Although 
the executive branch supported the private party's position, the dispute was largely one 
of prificiple, and did not involve a vibrant ongoing conflict between branches. 

27. Sec cases cited supKi notes 16-19. 

28. See cases cited mpin notes 10-13. 

29. 424 U.S. I (1976). 

30. 418 U.S. 683 (1974). 

31. 444 U.S. 996 (1979). 

32. 108 S. Ct. 2.=>97 (1988). 

33. 478 U.S. 714 (1986) 
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and IXS v. Chadha,'^'^ the legislative veto case. Other such cases will 
almost certainly arise before the end of the decade. 

D. Perceptions 

The increase in references to separation of powers is mirrored by 
an enhanced perception that issues of government structure have 
become more important in recent years. In the words of one ob- 
server, "[c]ases involving separation of powers issues have prolifer- 
ated in the last decade. "^^ Separation of powers appears to be 
increasingly on the minds of scholars: there were 53 articles on the 
subject in the Index to Legal Periodicals between I960 and 1969; 341 
articles between 1970 and 1979, and, based on 313 articles between 
1980 and 1988, there will probably be around 391 articles between 
1980 and 1989, an increase of 668% overall. Articles about the im- 
portance of separation of powers controversies have begun to ap- 
pear in the popular legal press as well.^^ 

The importance of separation of powers, as measured by the inci- 
dence of scholarly articles, appears significantly greater than the im- 
portance of other constitutional law subjects as measured by the 
same metric. Articles listed in the Index to Legal Periodicals on the 
First Amendment increased dramatically between 1965 (68 articles) 
and 1975 (231 articles), but then fell off in 1985 (197 articles), rep- 
resenting an increase of 204% over the twenty-year period. Articles 
on due process increased even more rapidly in the first decade, 
growing from 44 in 1965 to 392 in 1975, and falHng back to 91 in 
1985, an increase of 107% over the period. Articles under the 
heading "civil rights" increased from 103 to 105 between 1965 and 
1975 but fell to 69 in 1985, an overall reduction of 33%. This evi- 
dence suggests that constitutional law issues generally increased 
dramatically in importance during the Warren Court years and then 
leveled off during the Burger Court period, but that the importance 
of separation of powers has increased steadily during the terms of 
both the Warren Court and the Burger Court. All evidence suggests 
that the trend is continuing during the Rehnquist years. 

//. President v. Congress 

There are, accordingly, good reasons to posit a dramatic increase 
in govemmeni-siructure litigation in recent years. The reasons for 

34. 4G2 U.S. 919 (1983). 

3.5. Krciu, Sefxirahiie, the Strandi in Sefmratton of Powm C.ontrovnui'i. 74 \'a. L. Rf.\ . 
12r)3, 1 2.^3 (1988). 

30. /:.^.. Coylc. Hii^li Dmmti ol Hi^h Court: Sff/aralioii of Pou'ns Ca.\ry .\'ai"i. L.J., Ocio- 
bci 10, 1988, ;ti 1, 10; (;<)li<>das, Ihfiniiif^ ihf lioiindant-s: Coitih /■'l(i\ Loig/-i Role as htltr- 
hinnrh R,feiee. Al Cong. Q Wukklv Rki'. 13, 13 (1989); (ireciihousf. Kfepmg Govnumeut's 
3 .^»7H,s Mnifiinii Tlinr Ou'ii HuMnr.u. .\.^'. riiiifs. Dec. 20, 1988. ai 14. col. 1. 
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this phenomenon are not self-evident. No single event or doctrinal 
change explains the increase. Systemic change of this son most 
likely results from multiple causes. Wc can, however, point to fluc- 
tuations in the respective powers of the President and Congress as a 
partial explanation for the phenomenon. 

A. The " I tJipena I Presidency" 

Much current controversy over government structure can be 
traced to the broad assertions of executive power that characterized 
the Johnson and, to a greater degree, the Nixon presidencies. 

Presidents Johnson and Nixon both claimed broad, virtually un- 
checked authority to conduct military operations in Southeast Asia. 
Johnson misled Congress into adopting the Tonkin Gulf Resolu- 
tion^"^ and then relied on that dubious authorization to justify a mas- 
sive buildup of American military operations in Indochina. He and 
his successor failed to keep Congress fully informed about the pro- 
gress of the war or about the scope of covert operations, and re- 
fused to submit the matter to Congress for a declaration of war.^*^ 
Despite intense domestic opposition to the war, Congress was never 
able to function as anything like a full partner in formulating policy 
concerning the Southeast Asian conflict. 

In the area of domestic policy. President Nixon moved aggres- 
sively to assert presidential powers to impound appropriated funds, 
to pocket veto legislation, and to centralize power in a small group 
of his personal staff while largely ignoring the recommendations of 
his cabinet. Again, Congress was initially powerless to resist these 
actions. Arthur Schlesinger, writing about the presidency in 1973, 
claimed that President Nixon had carried to an extreme a trend to- 
wards increased presidential power in American government. 
Nixon, said Schlesingler, was 

heading toward a new balance of constitutional powers, an auda- 
cious and imaginative reconstruction of the American 
Constitution. 

... It may be that he was the first President in American History 
to conclude that the separation of powers had so frustrated gov- 
ernment on behalf of the majority that the constitutional system 
had become finally intolerable — and to move boldly to change the 
system. ^^ 

Schlesinger captured the mood of many on Capitol Hill when he 
labeled Nixon's style of government the "imperial presidency.""* 

The Watergate scandal was a third principal area in which Presi- 
dent Nixon asserted sweeping presidential power against Congress. 
His broad claim of executive privilege to withhold information from 

37. Joint Resolution of Aug. 10. 1904. Pub. L. No. 88-408. 78 Si;u. .S84 {\\H\i) (re- 
pealed 1971). 

38. 5^^ Velvel. The Warm I'iftnam: i'ufonslilniui>ial.Ju>.ttcuihlf. and Junuiu tioixilh Athu k- 
able, 16 U. Kan. L. Rev. 449 (19(i8). 

39. A. Schlesinger. The I.mpeki.al Presidk.ncv '251* (1973). For ;i icccni as.sfs.smem 
by the same author, see A. Scmi.e.sincer. Tmk C.vci.ks ok .Amekican Hisiokv (I98r)). 

40. A. Schlesinger. The Imperlm. Presiok.vcy viii (1973). 
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Congress was, in principle, a direct challenge lo the longstanding 
power of legislative investigation — a challenge made all the more 
provocative because many suspected that Nixon was asserting con- 
stitutional powers in order to cover up personal wrongdoing."*' 

B. The Cougiessional Response 

Even as Schlesingcr was warning of the "imperial presidency," a 
congressional renaissance was gaining momentum on Capitol Hill. 
The Watergate scandal, while it represented the apex of presidential 
claims of prerogative vis-a-vis Congress, was also the single most 
important stimulus to an increase in congressional authority. 
Nixon's disgrace delegitimated many of the constitutional claims on 
which he had relied, not only to defend against the Watergate inves- 
tigation, but also to govern the country in the areas of domestic pol- 
icy and foreign affairs. At the same time, the highly professional and 
publicly acclaimed conduct of the Senate Select Committee legiti- 
mated the power of congressional investigation, a function that had 
long been in disrepute as a result of abuses during the McCarthy 
period. Congressional prestige was immensely increased when the 
threat of impeachment forced Nixon lo resign. Further, in a devel- 
opment that has received little public attention despite its impor- 
tance, the national press, another beneficiary of the Watergate 
scandal, formed an implicit alliance with Congress that has lasted 
until the present day. 

The fall of South Vietnam in 1975 matched the blow to presiden- 
tial power represented by Nixon's resignation the previous year. 
American policy in Southeast Asia was shown to be a disastrous mis- 
calculation. And because Presidents Johnson and Nixon had re- 
fused to allow Congress any substantial role in the development of 
that policy, it was the presidency that bore the blame for the loss. 
Congress could claim with considerable justification that it had 
never been adequately consulted about the war and that, had such 
consultation taken place, the result would have been less damaging 
to American interests. 

Beginning in the early 1970s, therefore. Congress began to reas- 
sert its powers. Overriding a presidential veto, ii passed the War 
Powers Resolution'*-' in 1973, limiting the President's power to com- 
mit military forces to combat without express congressional author- 
iiv.'* In 1074, i( passed the Congressional Budget and 

4 1. Sir i^.'iiriiilh V. Ki,Ki.\MJ, U'a I i.K<;.\ i>. AND I UK (!(>Nsi 1 1 1 I ION !i-1-.")'J (197S) {<\v- 
lailm-^ ilic <-xtrtiiu's to wliitli Nixon .itU'tnpicci to taii\ f\c( iitut- pi i\ ilci;t). 

ri I'nl) I. No. <>:M4H, H7 Sku. r)3.T (l<<7S) (to<lilicri M 'M) I .S.<:. ?>^j lr>4 1-l.o4H 
UMSIM). 

4:V hi S^J ■-'!<). :>. H7 Sk»i. m .").'>'). ')')<) (todiliod .«i nO ISC §?; I.=^4 1(c). 1344 
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Impoundmem Control Act of 1974,"*-* restricting the President's 
power to impound funds."''' It placed limits on the President's 
power to engage in covert operations in 1974**^ and again in 1980."*" 
It adopted the Ethics in Government Act of 1978,'*** establishing, 
inter alia, a procedure for appointment of independent prosecutors 
to investigate and prosecute crimes by high-ranking executive 
branch officials."*-' It reformed federal elections and asserted a role 
in appointing members of the regulatory commission charged with 
implementing the reform.^" It dramatically increased the use of leg- 
islative vetoes, including such devices in more than 150 statutes dur- 
ing the 1970s,^' It increased the use of oversight hearings as a 
means of investigating executive branch action. ^^ It created the 
Congressional Budget Office^^ and the Office of Technology Assess- 
ment, -'*•* and upgraded the Congressional Research Service of the Li- 
brary of Congress-''^ and the General Accounting Office^^ as a means 
of obtaining information and analytic capacities independent of the 
executive branch. 

C. The Reagan Years 

Presidents Ford and Carter resisted some of these congressional 
actions, but neither had the popular standing or power to reassert 
presidential prerogatives with real vigor. The same was not true for 

44. Pub. L. No. 93-344. 88 Stat. 297 (current version in scattered sections of 1. 2, 3 1 
U.S.C). 

45. Id. tit. 10. 88 Stat, at 332-39 (current version at 2 U.S.C.A. §§ 681-688 (West 
1985 & Supp. 1988). 31 U.S.C. § 1512(c)(2) (1982)). 

46. Foreign Assistance Act of 1974, Pub. L. No. 93-559. § 32. 88 Stat. 1795. 1804 
(1974) (Hughes-Ryan Amendment) (codified as amended at 22 U.S.C. § 2422 (1982)) 
(requiring a presidential finding of national-security need for covert op>erations by intel- 
ligence agencies). 

47. Intelligence Authorization Act for Fiscal Year 1981, Pub. L. No. 96-450, 
§ 407(b)(1). 94 Stat. 1975. 1981-82 (1980) (codified at 50 U.S.C. § 413 (1982)) (estab- 
lishing procedures for informing Congress of covert activities). 

48. Pub. L. No. 95-521, 92 Stat. 1824 (codified as amended in scattered sections of 
2. 5. 5 app.. 18. 28. 28 app.. 39 U.S.C). 

49 Id § 601(a). 92 Stat, at 1867-73 (codified at 28 U.S.C.A. §§591-598 (West 
Supp. 1988)). The Supreme Court sustained the inde{>endent-counseI provisions of the 
Act, as amended, in Morrison v. Olson. 108 S. Ct. 2597 (1988). 

50. Federal Election Campaign Act of 1971. Pub. L. No. 92-225. 86 Stat. 3 (codified 
as amended in scattered sections of 2. 18. 47 U.S.C); Federal Election Campaign Act 
Amendments of 1974. Pub. L. No. 93-443. 88 Stat. 1263 (codified as amended in scat- 
tered sections of 2, 5. 18. 26. 47 U.S.C). The Supreme Court struck down the appoint- 
ment provisions of these statutes in Buckley v. Valeo. 424 U.S. 1 (1976). 

51. L. RiESELBACH. CONGRESSIONAL REFORM 61-62 (1986). 

52. See, e.g.. S. Rep. No. 755. 94th Cong.. 2d Sess. (1976) (representing the culmina- 
tion of the massive investigation by the Senate Select Committee to Study Governmental 
Operations (the Church Commiiiee) of the nation's intelligence services). 

53. Congressional Budget and Impoundment Control Act of 1974. Pub. L. No. 93- 
344. §§ 201-203. 88 Stat. 297. 302-05 (codified as amended at 2 US C. §§ 601-603 
(I98L' & Supp. IV 19«())). 

54. lechnoJogy Asscssuiem Act ol 1972. Pub. I.. No. 92-484. § 3. 86 Siat. 797. 797- 
98 (codififd ai 2 U.S.C § 472 (1982)). 

55. I.og>slaiivc Keorganizaiion Act of 1970. Pub. I.. No. 91-510. §321, 84 Stat. 
1140. 1181-85 (codified ai 2 I'.S.C:. § 166 (1982)). 

56. W §§204-205. 84 Stai. ai 1168 (current version at 31 U.S.C §§ 717(b). 
719(b)(l)(.-\)-(B). 731(c) (1982)). 
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Ronald Reagan, who came to the presidency with a mandate for 
change that could be carried through only with vigorous presiden- 
tial leadership. 

President Reagan was quick to assert powers that either had lain 
dormant during the Ford and Carter years or had been used with 
great caution and discretion. He extended a program initiated by 
President Carter to centralize presidential control of rulemaking by 
executive branch agencies, first by postponing regulations left over 
from the Carter Administration'*^ and then by strengthening the 
regulatory review process. •''^ He asserted executive privilege against 
congressional demands for information. •'^■' He sent American troops 
into combat situations without (in the view of some observers) com- 
plying with the War Powers Resolution.*'*^ He followed his prede- 
cessors by opposing legislative vetoes, despite a statement 
endorsing the device in the 1980 Republican Platform.*"*' He vigor- 
ously asserted the powers of pocket veto,**- removal,**^ and recess 
appointment.**^ His Attorney General suggested that presidential 
signing statements should have weight in statutory' interpretation*^^ 
and questioned the constitutionality of independent agencies.**** 

57. Posiponement of Pending Regulations. 46 Fed. Reg. 1 1.227 (1981). 

58. Exec. Order No. 12.291. 3 C.F.R. 127 (1982); see also Exec. Order No. 12.498. 3 
C.F.R. 323 (1985) (establishing a regulatory-planning process to develop and publish a 
regulator)' program for each year). 

59. Assertion of Executive Privilege in Response to Congressional Demands for Law 
Enforcement Files, 6 Op. Off. Legal Counsel 31 (1982); Assertion of Executive Privilege 
in Response to a Congressional Subpoena, 5 Op. Off. Legal Counsel 27 (1981). 

60. See, e.g., Ely, Suppose Congress Wanted a IVar-Powers Act that Worked, 88 Colum. L. 
Rev. 1379, 1381-83 (1988) (noting that the President has repeatedly failed to make the 
report required by the War Powers Resolution). 

61 . See The Legislative Veto and Congressional Review of .Agency Rules. 5 Op. Off. 
Legal Counsel 294 (1981). 

62. See The Pocket Veto: Historical Practice and Judicial Precedent. 6 Op. Off. 
Legal Counsel 134, 150 (1982). 

63. See The President's Power to Remove Members of the Federal Council on Ag- 
ing. 5 Op. Off. Legal Counsel 337 (1981). 

64. See Recess Appointments Issues, 6 Op. Off. Legal Counsel 585 (1982). 

65. Address by Edwin Meese HI. National Press Club. Washington. D.C. (Feb. 25. 
1986), cited in Garber & Wimmer, /Residential Signing Statements as Interpretations o/ Legisla- 
tive Intent: An Executive Aggrandizement of Powei, 24 Harv. J. o\ Lecis. 303. 367 (1987). 
-Meese stated: 

We've had a number of situations lately in which the President has had to 
sign a law because of the putting together of nianv topics within a particular 
bill even though he had some real questions and real ctnicerns about certain 
aspects of that law. To make sure that the President's own imderstanding of 
what's in a bill is the same . . . or is given tonsidcnnioii at the tune of siatu- 
torv construction later on bv a court, we liavc now arr.mged . . . that the 
presidential staieiticiu on tlu- si^iiitij; of a bill will aicoinpitnv ihc legislative 
lusiorv from Conj^^ress so ih.Ji .ill <.;in be av;nl;tl)ir lo ihc court ioi (mure 
coiisiruction of what ihai siiiiiuc realU means 
Id. 

<)(). .Address of Kdwin Meese HI. Federal liar Ass<k i.iiioii (Sepiember l;^, HJH.t). 
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The resurgent Reagan presidency did not, however, force Con- 
gress into retreat. To be sure, Congress was loath to engage in a 
frontal challenge to a highly popular President, and it was not par- 
ticularly effective at forcing presidential compliance with laws osten- 
sibly asserting a congressional role in foreign affairs.*'" It 
nevertheless sought to limit the President's actions through the Bo- 
land Amendment,^** which restricts the type and amount of funding 
available to the Contra rebels in Nicaragua. The House has beaten 
back claims of executive privilege, going so far in the Gorsuch case 
as to declare a member of the Reagan administration in contempt of 
Congress.^'* Congress has presented a vigorous legal defense of its 
prerogatives, losing some cases but winning a notable victory in the 
independent counsel decision.^" It has repealed none of the stat- 
utes enacted in the 1970s to limit executive power. 

In short, the Reagan years have been characterized by both a vig- 
orous President and a Congress which, although no longer in ascen- 
dancy, has been unwilling to retreat. This situation is naturally 
conducive to an increased level of overt interbranch conflict as com- 
pared with prior years in which one or the other branch could be 
said to dominate the field. Whether this constellation of political 
forces survives in the Bush Administration remains to be seen. 

///. Institutional Factors 

Accordingly, some of the increased controversy over structural 
questions can be explained in terms of fluctuations of power among 
the political branches. If this were the sole explanation, recent 
trends would not necessarily indicate long-term changes. A resur- 
gent Congress might seize the initiative from a weak President, re- 
sulting in a lowering of the apparent level of conflict. Or a new 
"imperial presidency" might arise, with like results. The current sit- 
uation might simply be an artifact of the particular political constel- 
lation of the past few years. 

The current situation, however, can be only partly explained by 
political dynamics. Underlying the increased conflict level are insti- 
tutional changes in all three branches and in the private sector that 
may give a significant degree of permanence to the situation we ob- 
serve today. Among the most important institutional changes are: 
(1) the growth of the federal bureaucracy; (2) the establishment of 
specialized agencies charged with substantial responsibility for pro- 
tecting the structural interests of the legislative or executive 
branches; (3) congressional reforms that increased the powers of 

67. See Ely, iupra note 60; Koh, l\'h\ the Prendeut (Almost) Alu>a\s Witis in Forngii Affairs: 
Lessons of the Imn-Contra Affair. 97 Yale I..|. 1255 (1988). 

68. Act of Oct. 12. 1984, Pub. L. No. 98-473. § 8066. 98 StJi. 1837. 1935. Act of 
Dec. 21. 1982. Pub. L. No. 97-377, § 793. 96 Stat. 1833. 1865. 

69. Although the Watt and Gorsuch tli.s|nnes were ostcn.siblv stttleci by agreements 
limiting disclosure to selected congressmen or stall, the outcome of both disputes was 
favorable to Congress. President Keagan ceased asserting executive privilege after the 
resolution of the Gorsuch controversy. 

70. Morrison v. Olson. 108 S. Ci. 2597 (1988). 
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subcommittee chairmen and decreased those of committee chair- 
men; (4) partisan conflict between the President and Congress; (5) 
the Supreme Court's willingness to resoK'e structural disputes; and 
(6) an increased awareness by the private bar of the possible utility 
of using structural arguments in litigation. 

A. Growth of the Bureaucracy 

Possibly the most important development is the growth of the fed- 
eral bureaucracy."^' Agencies have power to dole out billions of dol- 
lars in subsidies, impose huge implicit taxes through regulation, and 
otherwise redistribute societal wealth among competing claimants. 
These actions are typically taken pursuant to broad grants of discre- 
tionary authority. The exercise of agency discretion accordingly 
represents a huge reservoir of power. As might be expected, the 
administrative state has become a vast battleground in which differ- 
ent actors in the political arena — members of Congress, the Presi- 
dent, agency heads, interest groups, and courts — attempt to 
appropriate power for themselves and to deny it to others. The 
problem is particularly acute because the Constitution, although it 
contemplates administrative agencies, fails to assign authority over 
them with any clarity.'^ 

It is no surprise, therefore, that questions of bureaucratic control 
undergird many separation of powers controversies. Congress has 
asserted power to appoint administrative officers,"'^ to remove 
them,'"* and to limit the President's power to remove ihem.''^ It has 
claimed post hoc piower to reverse agency action by legislative ve- 
toes, ^^ and has attempted to participate in budget preparation 
through the Comptroller General, a congressional officer."'' Con- 
gress routinely restricts agency discretion by means of appropria- 
tions riders.'** Congressional committees conduct oversight 
investigations intended to bludgeon administrative agencies into 

71. As of 198G the federal governmeni contained 17 executive agencies; 59 in- 
dcpendeni establishmenis and governmeni corporations; 67 boards, committees, and 
commissions; and 5 quasi-official agencies. These agencies cost $989.8 billion to run 
and employed 3.022,189 persons in 198G. U.S. Dep't of Commerce. Bureau of the 
Census. 1988 Statistical .A.bstract of the United States 297. 304. 

72. See U.S. Const, art. 11. § 2, cl. I (concerning the "principal Officer in each of the 
executive Departments"); \d. § 2. cl. 2 (referring to "Officers" and "inferior Officers" of 
the United States); id. § 3 (referring to "Officers of the United States"); id. § 4 (concern- 
ing "civil Officers of the United States"). 

73. See Bucklcv v. Valco. 424 U.S. I (I97G). 

74 See Bowshcr v. Svnar, 47S U.S. 714 (I98G); Mvcrs v. United States. 272 U.S. 52 
(1920). 

7.T ,S>^ .Morrisoi) v. Olson. 108 S. Ci. 2597 (1988); Wiener v. United Stales. 357 U.S. 
349 (1958); Humphrov's Kxi v. llmtt-d Stales. 295 l.^S. G02 (1935). 

70. See I.\S v. Chadlia, 4(i2 U.S. 919 (1983). 

77. .S>,> Bowshfi V. Syn.ir. 478 U.S. 714 (I9HG). 

/8. See l)f\ins. Ret^itlalwn of Cineyiiinrtital Afiennes 'I'hrnus^h Limilalions liideis. 1987 
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taking or refraining ironi taking specific actions,"'-* and individual 
congressmen frequently seek to inffuencc the agencies on matters of 
interest to their const iiuenis.'"' Presidents have been no less vigor- 
ous in their attempts to doininate the administrative process, assert- 
ing power to impound appropriated funds,"' to remove agency 
heads at pleasure,"- to withhold sensitive documents from Con- 
gress,"-' to pocket veto legislation,"* to staff politically controversial 
agencies with recess appoint ments,""^ and to impose programmatic 
limitations of various sorts, such as the regulatory review process."*' 
Meanwhile, the Supreme Court has been restrained in its assertions 
of power over administration, but has insisted that Congress does 
not have unlimited discretion to give administrative agencies powers 
that were traditionally in the purview of Article III courts,**^ and has 
shown itself willing to reverse agency action the Court believed to 
be unjustifiable under the terms of the relevant statute.®® 

Duke LJ. 456 (arguing thai the appropriations process is not a proper vehicle for sub- 
stantive policymaking). The Supreme Court recently granted reviev*' of a structural chal- 
lenge to an appropriations rider. See American Foreign Serv. Ass'n v. GarBnkel, 695 F. 
Supp. 1196 (D.D.C.), prob. Jims, noted, 109 S. Ct. 302 (1988). 

79. Congressional attempts to influence the exercise of agency discretion through 
oversight hearings can be easily discerned in the VVatl and Gorsuch executive-privilege 
controversies of the early 1980s. Underlying the Watt dispute was an effort by Con- 
gressman John Dingell lo cause the Interior Department to impose sanctions against 
Canada under the Mineral Lands Leasing Act. 30 U.S.C. § 181 (1982), thereby discour- 
aging Canadian takeovers of American industries. 5^^ Contempt of Congress: Hearings on the 
Congressional Proceedings agaituit Interior Secrelaiy James C. Wall for Withholding Subpoenaed Doc- 
uments and for Failure to Answer Questions Relating to Reriproaly Under the Mineral Lands Leas- 
ing Act Before the Subcomm. on Oversight and Investigations of the House Comm. on Energy and 
Commerce, 97th Cong.. 1st Scss. 2 (1981-82) (statement of Subcommittee Chairman John 
Dingell). The Gorsuch conirovcrsy arose out of oversight hearings orchestrated by 
members of Congress to force the EPA to speed clean-up of toxic waste sites. See Sub- 
comm. ON Oversight and Investigations of the House Comm. on Energy and Co.m- 
MERCE. 98th Cong., 2d Sess., Investigation of the Environmental Protection 
Agency, Report on the President's Claim of Executive Privilege over EPA Docu- 
MEhTTs, Abuses in the Suherfund Program, and Other Matters (Comm. Print 1984). 

80. See Miller, A Reflection on the Independence of Independent Agenaes, 1988 Duke LJ. 
297. 298. 

81. See Note. Presidential Impoundment: Constitutional Theories and Political Realities. 61 
Geo. L.J. 1295 (1973); Note. Impoundment of Funds. 86 Harv. L. Rev. 1515 (1973). 

82. See Removal of Presidcntially Appointed Regents of Uniformed Services. Uni- 
versity of the Health Sciences. 6 Op. Off. Legal Counsel 81 (1982); The President's 
Power lo Remove Members of the Federal Council on the Aging, 5 Op. Off. Legal Coun- 
sel 337 (1981). 

83. See Assertion of Executive Privilege in Response to Congressional Demands for 
Law Enforcement Files. 6 Op. Off. Legal Counsel 31 (1982); Assertion of Executive 
Privilege in Response to a Congressional Subpoena, 5 Op. Off. I^gal Counsel 27 
(1981). 

84. See Barnes v. Kline. 759 F.2d 2 1 (D.C. Cir. 1985), vacated as moot sub nam. Burke v. 
Barnes. 479 U.S. 361 (1987). 

85. See .McCalpin v. Durant. 7t)6 F.2d 535, 536 (D.C. Cir. 1985); National Senior 
Citizens Law Center v. Legal Servs. Corp.. 751 F.2d 1391. 1393 (D.C. Cir. 1985); Note. 
Constitutional Restrictions on the President's f'ower to .Make Recess Appointments. 79 N'w. U.I.. 
Rev. 191 (1984). 

86 See Exec. Order 12.49H. W C.l-.R. :VJ3 {\W5). Exec. Order 12.291. 3 C.l-.R. 127 
(1982). 

87. See Northern Pipeline (^mstr. (^). v. .Marathon Pipeline Co.. 458 I'.S. .^0. 7(">-S() 
(1982). 

88. See. e.g.. .Motor Vehicle .Mfrs. .-Vss'n of the Liniied States v. State Farm Mutual 
.Auto. Ins. Co., 4(")3 U.S. 29. 51-57 (1983) (sirikini; down .National Highwav Traliic Safety 
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The contest between the executive and legislative branches over 
control of administration is not new. Disputes over administration 
were central to the great removal trilogy of .V/v^-5."-' Humphrey's Exec- 
utor,^^ and IViener,^* as well as the Sleel Seizure Case,*^- in which Presi- 
dent Truman asserted inherent authority to administer the nation's 
steel industry in times of national emergency by seizing mills beset 
by labor unrest.-*^ What appears different about recent years is sim- 
ply the size of the bureaucracy, which increases both the stakes of 
the battle and the range of situations in which disputes might arise. 
The large number of recent disputes at the Supreme Court level 
involving questions of administration seem to substantiate the prop- 
osition that the bureaucracy is a principal battleground in recent 
separation of powers controversies.^"* 

B. Specialized Agaicies 

Another factor of great importance in recent separation of powers 
disputes has been the development of specialized agencies in both 
Congress and the executive branch with substantive institutional re- 
sponsibility to protect the interests of their branches in separation 
of powers disputes. In the executive branch, the agency is the Office 
of Legal Counsel,^^ an elite Justice Department body of approxi- 
mately twenty attorneys that advises the President and the heads of 
departments on various constitutional and statutory issues.^** One 

Administration's rescission of rule requiring passive-restraint device in automobiles pro- 
duced after 1982). 

89. Myers v. United States. 272 U.S. 52 (1926). 

90. Humphrey's Ex'r v. United States. 295 U.S. 602 (1935). 

91. Wiener v. United Slates. 357 U.S. 349 (1958). 

92. Youngstown Sheet & Tube Co. v. Sawver. 343 U.S. 579 (1952). 

93. Id. at 582. 

94. See Morrison v. Olson. 108 S. Ct. 2597 (1988) (concerning the constitutionality 
of the use of an "independent counsel" to investigate and prosecute crimes by high 
federal ofhcials); Commodity Futures Trading Comm'n v. Sclior, 478 U.S. 833 (1986) 
(addressing the power of administrative agencies to adjudicate common-law counter- 
claims); Bowsher v. Synar, 478 U.S. 714 (1986) (concerning the role of the Comptroller 
General in establishing the federal budget); Thomas v. Union Carbide Agricultural 
Prods. Co., 473 U.S. 568 (1985) (addressing the propriety of binding arbitration in dis- 
pute resolution); INS v. Chadha, 462 U.S. 919 (1983) (concerning Congress's use of a 
legislative veto to reverse agency action): Northern Pipeline Constr. Co. v. Marathon 
Pipeline Co., 458 U.S. 50 (1982) (addressing the constitutionality of permitting banL- 
rupicy judges to adjudicate private rights); Buckley v. Valeo. 424 U.S. 1 (1976) (concern- 
ing the role of Congress in appointing agency heads). 

95. The author served as an aiiornev adviser in the OHico of Legal Counsel between 
1981 and 1983. 

90. See 28 U.S.C. §§ 51 1-.tI3 (19H2) (authorizing .-\tt<niK-\ General to render opm- 
ions when requested by President and heads of dcpannicnis): 2S C^F.R. § 0.2.T (198H) 
(delegating to the Olhce of Legal Counsel re.s|)onsil)iliiv Itn pte[)ainig formal .Aitornev 
General Opinions, rendering informal opinions, assisting the .Attorney General in advis- 
ing the President, and rendering opinions to the .Atioriuv Gt-neial and other Depart- 
ment of Justice ollicers). 
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of its principal fiinciions has been lo fonnulatc a doctrine of execu- 
tive power and to act as aiiorney for the President and agency heads 
who become involved in dispuies with Congress. Although the of- 
fice has performed this fimction since its establishment,"" its activi- 
ties became controversial during the Nixon era when it was active in 
defending President Nixon's claims of executive authority. I he of- 
fice has been largely responsible for organizing the executive 
branch's resistance to legislative vetoes,-'" for handling claims of ex- 
ecutive privilege against congressional subpoenas,-'-' and for sup- 
porting the President's powers in a variety of other matters.*^" 
Because of the office's expertise, elite status, and access to the At- 
torney General and the White House Counsers office, it has been 
quite successful at advancing its doctrines of executive power within 
the executive branch. 

The congressional counterparts to the Office of Legal Counsel are 
the General Counsel to the Clerk of the House of Representatives 
and the Senate Legal Counsel. The former office has existed at least 
since 1970, but was originally concerned with routine administrative 
and housekeeping matters for the Clerk. '*^* Starting in about 1979, 
however, the office, under the vigorous leadership of Stanley Brand, 
began to represent the interests of the House or House members in 
important litigation with separation of powers implications. In 
these cases the office appears as a representative of the Speaker and 
either the "Bipartisan Leadership Group'''^'"^ (when the position 
taken has bipartisan support) or the "Leadership Group" '®^ (when 
the position is supported only by the House majority party). The 
General Counsel to the Clerk has participated as a party or amicus 
in a variety of important separation of powers cases since 1979.'^"* 
Most of these were constitutional cases, but the office did participate 
in one statutory-interpretation case where the question was whether 
the Court would apply a principle of interpretation giving deference 
to the executive branch. '^'^ The office appears to have achieved a 
substantial measure of prestige in the House. It has grown from 
one lawyer in 1979 to five today. '^ 

97. The Aitomey General first assigned the task of preparing opinions to the Solici- 
tor General in 1925. In 1934, a new Office of Assistant Solicitor General assumed this 
task. See H. Cummincs Sc C. McFarland, Federal Justice 514 (1937). An Assistant 
Attorney General replaced the Assistant Solicitor General in 1950, thereby establishing 
the office as a relatively autonomous unit within the Department of Justice, reporting 
directly to the Attorney General. Reorg. Plan No. 2 of 1950. § 4, 3 C.F.R. 1002. 1003 
(1949-53). reprinted in 64 Stat. 1261, 1261 (1950-51). 

98. 5^^ material cited supra note 61. 

99. See material cited supro note 59. 

100. See material cited supra notes 62-64. 

101. Interview with Charles Ticfer, Deputy General Counsel to the C-lcrk ol the 
House of Representatives (.Nov. 11, 1988) (hereinafter liefer Inicrview). 

102. The Bipartisan Leadership (iroup consist.s of the Speaker, the Majority Lc;i(lci, 
the Majority Whip, the Minority Leader, and the Minority Whip. Id. 

103. The Leadershif) (>r()up consists of the Speaker, the Maj<Miiy Leo<ler. and the 
.Majoritv Whip. Id. 

104. Id. 

105. Japan Whaling .-Xss'n v. American Cetacean Soc'v. 478 U.S. 221 (1986). 

106. liefer Interview. M/pro note 101. 
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rhc Senate Legal Counsel's Ofiice was established under a title of 
the Ethics in Government Act of 1978*"' — a post-Watergate pack- 
age of reforms that included the original version of the independ- 
ent-counsel provisions. '^'^ The statute provides that, when 
authorized by Senate resolution,'"-' the Counsel may intervene or 
appear as amicus in the name of the Senate, a Senate committee, or 
a committee chairmaiii "in any legal action ... in which the powers 
and responsibilities of Congress under the Constitution of the 
United States are placed in issue.""" In particular, the office is in- 
structed to "defend vigorously" a number of specified congressional 
concerns, including the constitutionality of statutes, the power of 
Congress to make laws under the Necessary and Proper Clause, and 
"all other constitutional powers and responsibilities of the Senate or 
of Congress.""' If the Counsel undertakes to represent the inter- 
ests of the Senate, the Attorney General is relieved of any further 
responsibility to represent the Senate's interests in the matter. "^ 
The Office of Senate Legal Counsel, under the able leadership of 
Michael Davidson, has appeared in most of the important cases in- 
volving disputes between the President and Congress over the past 
ten years. "^ There are now positions for four attorneys in the 
office."** 

These specialized offices with expertise and institutional man- 
dates in the area of separation of powers have significantly affected 
the institutional relationships between Congress and the President. 
By articulating internal doctrines of separation of powers favorable 
to the interests of their respective branches, these offices — espe- 
cially the Office of Legal Counsel, which has a greater input into 
policy formulation than do the congressional offices — tend to rigid- 
ify positions taken by political actors in concrete cases. Matters that 
might once have been compromised have come to be seen in terms 
of constitutional principle. It becomes important for each branch to 
assert its position in order to avoid creating an unfavorable practical 
precedent. At the same time, by conceptualizing political disputes 
in terms of legal rules, these offices tend to direct conflict resolution 
into a judicial forum. Thus, the offices appear to increase the level 

107. Pub. L. No. 95-521. tit. 7. 92 Stat. 1824. 1875-85 (codified as amended at 2 
L .S.C. §§ 2«8-2«8m (1982 ic Supp. IV 198G)). 

108. I'ul). L. No. 95-521, 92 Stat. 1824 (codified as amended in scattered seciions of 
2. 5. 5 app.. 18, 28. 28 app., 39 U.S.C). 

109. 2 l.S.C. § 288l)(c) (1982). 
1 10. Id § 28He(;0. 

Ill l<l 5} 2HSI>. 
11 2. Id I 28Hk. 

I l!-i. Iniervicw with Michael Davidscui, Senate l.ef(al {A)un>el (.\<»v. i-1. I9H8) |herein- 
Axcr Davidson [nierview). 
114. /,/ 
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of oven interbranch conflici and to direct the resolution of that con- 
flict into a judicial forum. 

A leading example of the influence wielded by these offices is the 
recently concluded dispute over the consiiiuiionaliiy of the Compe- 
tition in Contracting Act of 1984."-'* As originally enacted, this stat- 
ute provided a mechanism under which disappointed bidders for 
government contracts could lodge protests with the Comptroller 
General, thereby automatically staying award or performance of the 
contract until the Comptroller General decided the protest. The 
Comptroller General was required to act within ninety days unless 
he or she stated in writing why deciding the protest would take 
longer. His or her decisions respecting the final disposition of the 
bid protest were advisory only and were not technically binding on 
the executive branch.*'^ 

While this proposal was pending in Congress, the Department of 
Justice wrote to Congress objecting on the ground that the scheme 
allowed the Comptroller General, an officer of Congress, to exercise 
executive or judicial functions. Although the letter of objection was 
signed by the head of the Justice Department's legislative liaison of- 
fice, it was drafted in the Office of Legal Counsel, on which the leg- 
islative office routinely relies in preparing comments on 
constitutional issues.*" When Congfress passed the statute 
notwithstanding the Department's letter. President Reagan issued a 
signing statement objecting to the bid protest provisions on consti- 
tutional grounds, again reflecting the influence of the Office of 
Legal Counsel."® A few weeks later the Office of Legal Counsel 
issued an opinion to the Attorney General outlining its objections 
and recommending that executive branch agencies take no action to 
implement the disputed provisions."^ The Office of Management 
and Budget, in compliance with this memorandum, instructed the 

1 15. Deficit Reduction Act of 1984. Pub. L. No. 98-369. division B. tit. VII. 98 Stat. 
494. 1 175-1203 (codified in scattered seaions of 10. 31. 40. 4 1 U.S.C.) (amended 1988). 

116. 31 U.S.C. §§ 3552-3554 (Supp. IV 1986) (amended 1988). 

1 1 7. Interview with Larry L. Simms. former Acting Assistant Attorney General. Office 
of Legal Counsel (January 23. 1989) (hereinafter Simms Inter\-iew]; Letter from Robert 
A. McConnell. Assistant Attorney General, Office of Legislative AflTairs. to Congressman 
Jack Brooks, Chairman. House Committee on Government Operations (.'Vpr. 20, 1984), 
repnnlfd in 42 Fed. Cont. Rep. (BNA) 122 (1984). 

1 18. Statement on Signing the Deficit Reduction Act of 1984. 1984 Pub. Papers 1053 
(July 18, 1984); Simms Interview, su/rra note 1 17. The President stated: 

1 must vigorously object to certain pro%'isions that would unconstitutionally 
attempt to delegate to the Comptroller General of the United States, an of- 
ficer of Congress, the fK)wer to perform duties and responsibilities that in 
our constitutional system may be pcrfonncd only by officials of the executive 
branch. This administration's position on the unconstitiuionalilty of iliesc 
provisions was clearly aniculaied to Congress by the Depanmem of Justice 
on .April 20. 1984. I am instructing ilic .Attorney Gener.il to inform ;tll exec- 
utive branch agencies as soon as possible with resjiett to how iliev may <<>n)- 
\)\\ wiih the provisions of this bill in a in;»ntuT lonsisicni witli the 
Consiifution. 

1984 I'lH Pai-kks at 1053. 
119 Memoiandum to the Atiomey General from l_iii\ I.. .Simiiis. .Actiiii^ .Assistant 

.Aitoniev Cieneral. OHice of Legal Counsel, lefjnulfd in A'J Fe«.l. Com. Rep. (BNA) Irtfy 

(19S4). 
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executive bi-ancli agencies to ignore the allegedly unconstitutional 
provisions.'-'' This was apparently the first time an executive 
branch agency had refused to enforce a statute on structural 
grounds. 

The congressional response was rapid and hostile. The congres- 
sional agencies charged with researching legal issues or represent- 
ing the branches in structural litigation each chimed in with legal 
opinions contradicting the Office of Legal Counsel. '''^* Individual 
members and congressional committees pressured the executive 
branch to change its stance, but without success. '2- William S. Co- 
hen, the Chairman of the Subcommittee on Oversight of Govern- 
ment Management of the Senate Committee on Governmental 
Affairs, confronted James C. Miller with the issue during hearings 
on the latter's nomination to head the Office of Management and 
Budget. Miller's response is significant for the degree of deference 
it pays to the Office of Legal Counsel. He stated that on questions 
of constitutionality he "would certainly defer ... to the legal schol- 
ars at the Department of Justice . . ., the Office of Legal Counsel. If 
the Office of Legal Counsel concluded that I would be violating the 
Constitution itself by doing ... a certain act, I would not engage in 
that certain act.""'-^ 

Eventually the matter wound up in court, upon the initiation of 
litigation by a private party.'-** The Senate Legal Counsel and the 

120. Bullciin lo the Heads of Executive Deparimenis and Agencies from ihc Office of 
Management and Budget (Dec. 17, 1984) (OMB Bulletin 85-8) (copy on file at xhcCeorgf 
Washington lutw Rniieu>). This document states that "(a)gencies shall take no action in- 
cluding the issuance of regulations, based upon the invalid provisions." and that "[w]ith 
respect (o the 'stay' provision, agencies shall proceed with the procurement process as 
though no such provision were contained in the act." Id. at 2. 

121. Letter to Jack Brooks, Chairman, House Committee on Government Opera- 
tions, from Shelion J. Fowler, Acting Comptroller General (May 8, \9M) , reprintedin 131 
Cong. Rec. 25,795 (1985); Memorandum from the American Law Division, Congres- 
sional Research Service, to the Senate Committee on Governmental Affairs, Subcommit- 
tee on Oversight and Management (Aug. 8. 1984), repriutrd tn 131 Co.nc. Rec. 25,796 
(1985); Memorandum from Morgan |. Frankel. Office of Senate Legal Counsel, to Link 
Hoewing and Ira Shapiro (Aug. 1. 1984). rffjrititfd in 131 CoNC. Rec. 25.792 (1985); 
.Ntcnioranduin from Steven R. Ross, General Counsel to the Clerk of the House, and 
Charles Tiefcr, Assistant General Counsel to the Clerk of the House, to the Clerk of the 
House (Oct. 2. 1984), refmntrd m 131 Cong. Rec. 25.793 (1985). 

122. Sef Conilituliona/il\ of C AG's Hid l*iolest Function: Uronngi Rffore the Housr Comni. on 
Government Ofierations. 99lh Cong., I si Sess. (1985); DefMifment of Justice Aut/ionzation: 
llmnnfi Hefore tfir Housr C.oniui on the Jttdinen^. 99th Cong., 1st Sess. (1985); H.R. Rki*. No. 
i:iH, 99ih CoKi;.. 1st Sess. (1985); 131 Com:. Reg. 25,799 (1985) (Iciier from William S. 
(ohcii. Cluntiiuui. .SetiiUc CommiUcc on (iovcrninenjal .AlHiirs. Suhcoinmitiec on Over- 
'iii^lii of (iovcininciii M;»i>;»i;eiii<n(. i<» .-\ih>iik-\ General Willi.uii rrencli Smith (Oct. 26. 
I9.S1)). 

i'i'i I csiniioiiv i>r |.tiiK'N (,'.. Mill<i lUloif ilu- Senau- (^oiiiiiiKicc on ("fOvcTiiiiicni.il 
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Counsel lo the Clerk of the House rcpresenieci ihc views o( the leg- 
islative branch, while the views of the executive branch were i eprc- 
sented by the Department of justice. The United States Court of 
Appeals for the Third Circuit upheld the statute.'-"' The Supreme 
Court granted a writ of certiorari,'-'*' laying the groundwork for a 
potentially significant structural precedent. Before the Supreme 
Court could decide the case, however. Congress amended the stat- 
ute to eliminate the Comptroller General's discretion to delay con- 
tracts for more than ninety days.'-' The amendment was intended 
to strengthen the litigating position of Congress by eliminating the 
provisions that the Court might deem most problematic.'-** One 
Senator disclosed, perhaps inadvertently, that the "change is neces- 
sary because of the advice of the Senate Legal Counsel" and that the 
amendment would be "in furtherance of the position we have as- 
serted [in court] through our Senate Legal Counsel."'--* At this 
juncture the Solicitor General, apparently believing that the risks of 
proceeding in light of the new amendments outweighed the bene- 
fits, caused the case to be dismissed from the Supreme Court's 
docket.* 30 

This history illustrates several important features of structural dis- 
putes today. First, the guiding hands of specialized agencies — the 
Office of Legal Counsel, the Senate Legal Counsel and the General 
Counsel to the Clerk of the House, as well as the specialized con- 
gressional research services — can be seen throughout this dispute. 
Second, the dispute itself appears to have been generated in part by 
these same agencies. Given the somewhat technical nature of the 
constitutional defect identified by the Department of Justice, it is 
possible that the dispute would never have arisen had the OflFice of 
Legal Counsel not been vigilantly scanning proposed legislation for 
sig^s of congressional encroachment on executive prerogatives. 
And without expert research and legal advice. Congress might have 
backed off its plan upon receiving the Justice Department's objec- 
tions. Third, these agencies also tended to direct the controversy 
into a judicial forum. The matter was conceptualized as a question 
of law, not one of raw political power. It was evident to all partici- 
pants from the start that the ultimate resolution of the case would 

125. Ameron. Inc. v. United Stales Aniiv Corps of Engrs, 809 F.2d 979 (Sd Cir. 
1986). (ert. dismissfd. 109 S. Ct. 297 (1988). ' 

126. United States Army Corps of Eng'rs v. Ameron, Inc., 108 S. Ct. 1218. cnt. du- 
missfd. 109 S. Ct. 297 (1988). 

127. Depaament of Defense Appropriations Act, 1989, Pub. L. No. 100-463. § 8139, 
1988 U.S. Code Cong. & Admin. News (102 Stat.) 2270-74. 

128. Sef 134 Cong. Reg. SI 1.542 (daily ed. Aug. I 1. 1988) (remarks of Sen. Cohen) 
("While I believe that the law as now written is constitutionally sound, . . . the amend- 
ment I arn offering today will further strengthen the constitutional footing of the bid 
protest provisions."). The amendment that initially passed the Senate would have elimi- 
n;ited the Comptroller General's power to award liligaiion costs .js wtll. .S>i' id. ai 
SI 1. 342-43. The conference committee, however, endorsed (he less-exuiisive we.iken- 
iiij; amendment that was ultimately enacted. Scf H.R. Conf. Rkt. No IOO'J. \OQih 
Cong.. 2d .Sess. 127 (1988). 

129. 134 CoNC. Rkc. si 1,542 (remarks of .Sen. Stevens). 

130. United States .-Xrmy Corps of Kngrs v. Ameron. Iik.. !()<» S Ci '29' (1*1HH) 
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come cither from a court or from bargaining "in the shadow of the 
law." The case was eventually resolved against the backdrop of an 
imminent Supreme Court decision, by means which resemble in 
many respects the private settlement of litigation. 

C. Congressional Reform 

Reform efforts in the House of Representatives have also indi- 
rectly affected interbranch relations in recent years. These reforms 
have increased the power of subcommittees vis-a-vis full committees 
and have distributed subcommittee chairmanships widely among 
members.'^' Among other things, the House Democratic Caucus 
has empowered subcommittees to elect leaders, to draft rules, to 
employ staff, and to hold hearings. The Caucus gave budget auton- 
omy to subcommittees and increased the number of subcommittees 
by requiring that all full committees with more than twenty mem- 
bers create at least four subcommittees.'*- The Caucus mandated 
broad participation in subcommittees by restricting the number of 
subcommittee memberships any member could hold, thus ensuring 
that the available assignments were spread widely among 
members.'** 

These reforms enhanced the likelihood of interbranch conflict by 
altering the incentives of those holding power in the House. In the 
old days of dominance by powerful committee chairmen, relation- 
ships between the President and Congress were structured by a 
fairly small number of bilateral working arrangements. The com- 
mittee chairmen had little reason to engage in conflict with the Pres- 
ident because they typically had much more to gain from 
cooperation. Presidents, similarly, had a strong incentive to cooper- 
ate with powerful committee chairmen. With the devolution of 
power to subcommittees, however, the potential for conflict in- 
creased dramatically. Simply by virtue of numbers, the subcommit- 
tees usually do not have highly developed bilateral relationships 
with the White House (although they may have worked out such re- 
lationships with agencies falling within their oversight or appropria- 
tions jurisdictions). Moreover, because power is now fragmented, 
the White House has less to fear from flouting the will of a subcom- 
mittee chairman than it once did from challenging a committee 

n I . Sre grnnnlh I.. RitSKi.BACii. iufjra noic 5 I (discussinj; (lie siihjcci of coiif^rcssional 
u-lorm since (he I9r»()s); li. SuKri'AKii. Rkiminkinc C.ont.kkssionai. Rkk>km: Iiik Rk- 
^'»KM Roots ok ihk Si'kciai. Inikkksi Conckkss (I<>85) (di>< iiNNinq roii^rfssion;!! rc- 
loriii ill the conKxt <>l s|K-( iai inlet cnI U'""1' |>.n liripaiiofi in dr< iMoiim;ikinj^); J Unekis 

>V 1.. RlKSKI.HA^JH. i'.OSi.RKSSHjS.M i'.nSiSti lH.t I'ol.lIKS. (ioNllNtin AM) (^HAN<;K 

M*),S-J) (<lisrussini; tlu- iiieduiiiKS <»1 ie<<iini in HI eonmesMoiul onniniiiees in the 
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chairman. At ihc same lime, separaiion of powers controversies 
have proven lo be a fruitful source of positive publiciiv and institu- 
tional prestige for those subcommittee chairmen skilled in battling 
the executive branch. Constitutional conflicts between the branches 
arc highly saleable to the press in the posi-VVaiergaie world. Thus, 
a subcommittee chairman wishing to advance a personal agenda in a 
fragmented legislature and lo advance his or her own career could 
do worse than to become involved in a separation of powers fight 
with the White House. 

D. Partisan Conflict Between President and Congress 

Another factor of some apparently lasting significance is the trend 
in American politics towards a Republican Presidency and a Demo- 
cratic Congress. Republicans have occupied the White House for 
sixteen of the past twenty-eight years, and will occupy it for at least 
another four. The House of Representatives has been Democratic 
for the entire period, and the Senate has been Democratic for 
twenty-two of the past twenty-eight years. There appears to be no 
reasonable possibility that the House will become Republican in the 
foreseeable future, and the possibility that the Senate will become 
Republican seems slim as well, although the Democratic margin in 
the Senate is much smaller than in the House. Meanwhile the presi- 
dency, the aberration of Watergate aside, appears to have become a 
Republican institution, with Republicans taking 489, 525, and 426 
of the total 538 electoral votes in the last three elections. 

Partisan differences between the President and one or both 
houses of Congress are obviously likely to generate increased levels 
of political disagreement. The correlation between partisan differ- 
ences and levels of political disagreement is clearly evident in the 
presidential success-rate statistics for congressional votes when 
Presidents took a clear position on an issue. Presidents who were 
from the same party as the majority in both houses (Kennedy from 
1961-63, Johnson from 1964-68, and Carter from 1977-80) had 
high success rates, ranging from 93% for Johnson in 1965 to 75% 
for Carter in 1980.'-'*^ Presidents who were from a different party 
than the majority party in one house (Reagan in 1980-86) had lower 
success rates, ranging from 82% for Reagan in 1981 to 56% for 
Reagan in 1986.'^'* Presidents who were from a different party than 
both houses (Nixon in 1968-73, Ford in 1974-76, and Reagan in 
1986-88) had the lowest success rates, ranging from a high of 77% 
for Nixon in 1970 to a low of 44% for Reagan in 1987. '■*" 

These political differences can and do evolve into separaiion of 
powers controversies. Virtually every direct conflict between the 
President and (>)ngrcss over sirucmra! (jucstions had its genesis in 
a political dis|)Ulc thai <)rit;in;j!l\ liad nothing to do with separation 

\[\A. Alsion. Iir<n:<iit\ Siifijuni lii<!,\ I f, — /./// Sol Murli. J(i Conc. O Wkkki.v Rur. Wyi'S. 
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of powers. The undcMiying issues were as diverse as trade policy 
towards Canada, support of the Nicaraguan Contras, commitment to 
environmental protection, and funding for the Legal Services Cor- 
poration. The issues became charged with a constitutional dimen- 
sion only when the political debate metastasized into an interbranch 
battle. And even when the issue became defined in terms of separa- 
tion of powers, the positions in Congress tended to be highly po- 
larized along partisan lines. '^^ 

Accordingly, partisan differences between the presidency and 
Congress, which are likely to persist for a considerable period of 
time, are another institutional factor that is likely to maintain the 
relatively high levels of structural dispute for the foreseeable future. 

E. The. Courts 

Although disputes between the President and Congress have re- 
ceived the most publicity, the Supreme Court and the lower federal 
courts have played a quiet but significant role in encouraging the 
filing of litigation in structural matters, thereby channeling into the 
courts disputes that might have otherwise simmered in the political 
soup pot without ever emerging as defined controversies. 

The courts, to be sure, have always been open to disputes over 
separation of powers. But the level of receptiveness to such contro- 
versies seems to have increased in recent years. The Supreme 
Court's prestige and institutional capital were immensely enhanced 
by its role in Watergate.'^** Since that lime it has been more willing 
to act as arbiter between branches even when the dispute seems sus- 
ceptible to resolution through the political process. The Court de- 
cided legislative-veto cases although it could have easily relied on 
the doctrine of severability to duck the issue. '^® It adopted what 
appear to be inconsistent methodologies to decide cases, '^'^ thus 
holding out hope to all sides that in the next case it will adopt a 
methodology favorable to their position. Its willingness to analyze 

137. For example, the voic of a House Energy and Commerce Commiuec subcom- 
niinee <»n ilic coniempi of Congress citation against Inicrior Secretan.' Watt was 23 Aye 
.iiid l^< .\o. All bui one of the Ayes were Democratic, and all but two of the Noes were 
Kepiihlican. Contempt of Congiyis: Heanngs Before the Subromm. on Oversight and Investigations 
<ij ihr House Comm. on Energy and Commerce. 97ih Cong.. I si Sess. 377-79 (1981-82). 

l:iS. See Iniied States V. Nixon. 418 tJ.S. 683 (1974). 

\'.V.i. Srf I'rixoss (ias Consumers Group v. Consumers Knerg\ Council of Am., 463 
I S. iL'iG (1*(S3). In /'riifcw (Ja\ the C<»tnt summarilv aifiinjcd a decision invalidating a 
It-L;isl.iiuc \i.'i(> <il <cr(;iin I'edcial Knergy Regulaior\ Comnnssion natural-gas-pricmg 
I ' •^iil.uioriN. (i^-^plu■ cvidcru c iliat the nndctlving statute had been stalled in conference 
' ••fiimiiue Ini iK\jrly a \ear and was loniprumiscd onU .titei a legislative veto was in- 
-'■|"<I 11 Ik- hfll. 
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issues in terms of broad principle has suggested thai even estab- 
lished institutions, such as independent agencies, might be open to 
constitutional challenge.'"^' Although it finessed the constitutional- 
ity of President Carter's abrogation of the Taiwan Treaty. '^'- the 
qualms expressed by the different Justices in that case regarding the 
justiciability of separation of powers controversies have not spilled 
over into the arena of domestic policy. Meanwhile, lower federal 
courts, from lime to lime, have granted standing to individual mem- 
bers of Congress to challenge executive actions with which they dis- 
agree. '"'^ The trend appears lo be ongoing: ihe Supreme Court 
placed four structural cases on its docket for the 1988 Term 
alone. '■*■* All these actions, added together, suggest that the Court 
is willing to assume the mantle of arbiter between the legislative and 
executive branches and to adjudicate on a fairly routine basis mat- 
ters raising separation of powers concerns. 

F. The Private Bar 

Finally, a development of considerable importance has been the 
greatly heightened sensitivity of the private bar to the possibilities of 
using structural arguments as tools in private litigation. The poten- 
tial for using structural arguments in private litigation has existed 
for many years, and such suits had been brought well before the 
current era.'"** For reasons that are somewhat obscure, however, 

141. S**^ Miller. ju/>r<i note 1 40. 

142. Goldwater v. Carter. 444 U.S. 996 (1979). 

143. See. e.g., Kennedy v. Sampson. 51 1 F.2d 430. 433 (D.C. Cir. 1974) (holding thai a 
senator who voted for a bill has standing to sue the administration); Synar v. United 
States, 626 F. Supp. 1374. 1381 (D.D.C.) (finding standing in congressmen's personal 
interest in the exercise of governmental powers), aff'd on olhrr groumb sub twm. Bowsher 
V. Synar. 478 U.S. 714 (1986). Pressler v. Simon. 428 F. Supp. 302. 304 (D.D.C. 1976) 
(finding standing where executive action has impaired efficacy of votes by congressmen). 
aff'd summ. sub nom. Pressler v. Blumenthal. 432 U.S. 1028 (1978). Recently, however, 
the District of Columbia Circuit has suggested that individual members should not be 
given standing when the remedy they seek could be achieved within the legislature itself. 
Melchcr v. Federal Open Mkt. Comm.. 836 F.2d 561. 565 (D.C. Cir. 1987). ten. demed 

108 S. Ct. 2034 (1988): see McCowan. Congressmen in Court: The Xeiv IHmnhjfs. \b C,.\. \.. 
Rev. 241 (1981). 

144. See .\meron. Inc. v. United States Army Corps of tng'rs, 809 K.2<l 979 (3d Cir. 
1986) (involving a challenge to the role of the Comptroller General in delaying perlorni- 
ance or awards of procurement contracts), rrrl. dismissed. 109 S. Ct. 297 (1988); Nationji 
Fed'n of Fed. Employees v. United States. 688 F. Supp. 671 (D.D.C.) (involving a chal- 
lenge to an appropriations limitation directing that federal funds noi be spent lu enforce 
certain nondisclosure agreements imposed on Foreign Ser\ice officers by the Reagan 
administration). /'ro^. yum. noted sub nom. American Foreign Serv. .Ass'n v. (tarfinkk*. 109 
S. Ct. 302 (1988); United States v. Johnson. 682 F. Supp. 1033 (WD. Mo. 1988) (involv- 
ing a challenge to the role of an "independent cuniniission in the judicial l)ianch" in 
formulating sentencing guidelines), aff'd sub nom l-nited .States v. .Vlistn-u.i. 109 S Ct. 
647 (1989); .Mid-America Pipeline Co. v. Dok-. .\o HC-C-.S I .=i-K (N.D Okl.t Ftb S. !9SS) 
(concerning a rballenge to (lie role ol (Ik- nop:ii(nK-n( ot I i.uis|)<ii i.ition in liindiiii^ 
regulatory program through ;»ssessiiicms <jii r«,-i;ul.»u<l ni<hisn\ i.ului ii>;m iliiongli 
congressional appropriation)./'/';/ innnlr-it snh noni. Huink-v v. MkI-Aiiktu .i I'liniiiii- C.o.. 

109 S. C(. r>0 (1988). 

14.T. See. e.i^.. Wiener v. Uniird Slates. !i.'>7 IS :M9 (I9.'>S) umolvini; ihe I'lesidents 
power to ren>o\e members of the War Claims ComiiiiNMciii). t iiiie<l .St.ms \ . l.o\ett. '.\'2t^ 
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members of die bar were reluciani to use siruciural arguments that 
would have been readily available to them. Recently, that reticence 
has disappeared. 

The trend towards private initiation of structural litigation has 
been spearheaded by Alan B. Morrison, a highly-regarded public in- 
terest attorney who represented the plaintiff in the Chadha litiga- 
tion'*'*' and who took a leading role in the sentencing-guidelines 
challenge in the Supreme Court. ••'^ While Morrison may have pio- 
neered the technique, members of the litigation bar generally now 
imderstand that separation of powers arguments may serve their cli- 
ents' interests. '■**' In Morrisons's words, **[e]veryone has a separa- 
tion-of-powers arrow in his quiver now. And people are less 
reluctant to unsheath it." '"*'•' A number of private lawsuits have (un- 
successfully) challenged the constitutionality of independent agen- 
cies.'"**' The recently dismissed constitutional challenge to the 
Comptroller General's role in government procurement'-''' emerged 
from the private bar, apparently after articles about the potential for 
constitutional challenge had appeared in the trade press.'*'- Liter- 
ally hundreds of constitutional challenges were brought against the 
sentencing guidelines.'^* The role of the private bar is likely to re- 
main important in structural cases for the indefinite future, at least 



Siaics. 295 U.S. G02 (1935) (concerning Congress's power lo limit (he President's power 
lo remove oflicials of independeni commissions): Myers v. United Slates. 272 U.S. 52 
(1926) (involving the I'rcsidenl's power lo remove postmasters). 

146. INS V. Chadha, 462 U.S. 919 (198.S). 

147. See United Slates v. Misireita. 109 S. Cl. 647 (1989). Morrison is also participat- 
ing in iwo other important structural cases: Washington Legal Found, v. United Slates 
Dep'i of Justice. 691 F. Supp. 483 (D.D.C.) (holding Federal .Advisory- Committee Act 
unconstitutional as applied and prohibiting Depanment of Justice from receiving input 
on judicial nominations from the American Bar Association's Standing Commiiiee on 
the Federal Judiciary), prob. juris, noted sub nom. Public Citizen v. United States Dcp'i of 
Justice. 109 S. Ct. 526 (1988): and Citizens for the Abatement of .Aircraft Noise. Inc. v. 
Metropolitan Wash. Airports Auth.. No. 88-3319 (D.D.C. filed Nov. 16. 1988) (involving 
a challenge to the makeup of ihe Metropolitan Washington Airports Authority Review 
lioard, which is required to be composed of nine members of Congress by virtue of ihe 
Metropolitan Washington Airports Act of 1986). For a favorable account of Morrison's 
activities, see Greenhouse, iufna note 36. 

148. Structural issues are now given prominent play in specialized bar publications. 
Koi example, the potential for a constitutional challenge lo the bid-pioiest provisions of 
the Competition in Contracting Act was thoroughly discussed in the Feileral Conlrarfs 
K'f/orl, a periodical for the procurcnieut bar. See material cited Mtpm luncs I 1 7 &: 119. 
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as long as federal judges iiold open the courthouse door and oiler 

even a remoie promise for success. 

* * * 

All these factors added logedier — growth of the bureaucracy, in- 
fluence of specialized legal oflices. congressional reforms, partisan 
differences between the President and Congress, judicial receptive- 
ness to structural cases, and the influence of the private bar — sug- 
gest two predictions about the future course of structural issues. 
First, structural disputes will persist regardless of the personalities 
of those who occupy the White House or leadership positions in the 
House and Senate. Institutions now in place will ensure that struc- 
tural disputes continue to be generated at significant rates. 

On the other hand, these same institutions direct structural con- 
troversies into the courts for adjudication. The presence of courts 
as authoritative arbiters of structural disputes is likely to reduce the 
virulence of such disputes even as the frequency of litigation in- 
creases. If the process continues, we may even see the development 
of a standardized body of structural doctrine for resolving inter- 
branch disputes resembling in many respects doctrine from other 
structural contexts, such as standing or legislative immimity, or 
from other areas of constitutional law, such as free speech or equal 
protection. A development of this sort would mark a significant 
change in the existing jurisprudence of government structure. 

Conclusion 

This Article has argued that there is a basis for the common per- 
ception of increased controversy in the area of government struc- 
ture. Litigation rates appear to have increased, and the level of 
inierbranch tension, while not as high as during some historical pe- 
riods, is nevertheless significant. The explanation for this phenom- 
enon is two-fold. First, political power has fluctuated between the 
President and Congress over the past two decades, with a powerful 
presidency giving way to a resurgent Congress and, during the Rea- 
gan era, with both branches claiming broad and often mutually ex- 
clusive prerogatives. This phenomenon explains part of the 
observed conflict, but has little predictive force because new person- 
alities or constellations of political power could change matters dra- 
matically. Second, the observed levels of controversy are also 
partially caused by institutional developments within Congress, the 
executive branch, the courts, and the private bar — developments 
that are likely to persist for a substantial period of time. These de- 
velopments will continue to generate struciural disputes at a signifi- 
cant rate. However, these developments will jIso tend to direct 
structural disputes into the courts for resolution, a phenomenon 
that may eventually result in the ci cation of .i rclaiivch well-under- 
stood legal doctrine for resolving conflict bciuccn the President <uk\ 
Congress. 



■V2G I \oL. 57:401 



On 

Pred&cting 

tiie Future of 

Adnunistrative 
Law 



Martin Shapiro 



The 

administrative 
law of this 
decade 
is the 
political 
theory of 
the last. 



ADMINISTRATIVE LAW Can be defined or bounded in many differ- 
ent ways. Here I am going to concentrate on a series of legal 
L doctrines through which courts police the jurisdictional 
boundaries and decision-making processes of regulating agencies. In 
this sense administrative law is an arena in which judges and others 
determine the degree to which courts will participate in the process 
of regulatory policy making. My argument, briefly stated, is that ad- 
ministrative law doctrines are the legal institutionalization of politi- 
cal theories. Because it takes time to translate theory into practice, 
this institutionalization is time-lagged. The administrative law of this 
decade is the political theory of the last. Thus, future relationships 
between the courts and the agencies can be predicted from current 
political theory, not the political theory of court-agency relations but 
the more general theory of the liberal democratic polity. 

Liberals versus Progressives 

The standard liberal theory of the nineteenth century fundamentally 
rejected administrative law. On the continent, administrative law was 
a branch of public law. A basic premise of public law was that where 
conflicts arose between individual and state (public) interests, judges 
must give special recognition to the claims of the commonweal over 
those of the individual. One of the most essential features of Anglo- 
American rule of law was that disputes between government and the 
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individual were to be treated like other legal 
disputes. The judge would treat both parties as 
equal, just as he would any two private parties. 
Thus, disputes that on the continent were ad- 
ministrative law cases tried before special ad- 
ministrative courts were, in England and the 
United States, private law cases tried before the 
regular courts. A fundamental element of lib- 
eral political theory, the rule of law, determined 
the most basic doctrine of American adminis- 
trative law — that there should be none. 

American liberals always recognized 
groups or factions as a third variety of political 
actor, along with individuals and governments. 
As rule of law was to curb government in favor 
of the individual, so constitutional division of 
powers and checks and balances were to pre- 
vent any faction from seizing government and 
using it to the detriment of individuals. This 
meant that questions about the powers and 
jurisdictions of the various components of gov- 
ernment were constitutional questions. While 
many legal disputes that elsewhere would have 
been handled as administrative law questions 
were shoved into private law in the United 
States, the rest were shoved into constitutional 
law — a. constitutional law that emphasized dis- 
persion and limitation of government power. 

Against this liberal current of dispersed 
government power there had always run anoth- 
er strain that in its late nineteenth and early 
twentieth century version we call Progressiv- 
ism. Progressivism called for the concentration 
of government powers to achieve regulatory 
goals. It handled the dangers of faction by vest- 
ing that concentrated power in technocratic ex- 
perts who wtould be above the factional strug- 
gle. Progressivism gave us the independent 
regulatory commission, the city manager, and 
the strong presidency — and with them the birth 
of American administrative law. 

The ultimate collision of traditional liberal 
with Progressive political theory came at the 
time of the New Deal. Modem administrative 
law essentially begins in the disputes over the 
non-delegation doctrine centering on one of 
the Supreme Court's great anti-New Deal de- 
cisions, Schechter Bros. v. United States, in 
which the Court declared the National Indus- 
trial Recovery Act unconstitutional. There a 
majority of the Supreme Court expressed the 
traditional liberal theory of dividing govern- 
ment power. It forbade the New Deal to insti- 



tutionalize the Progressive political theory of 
concentrated power by transferring congres- 
sional law-making authority to the presidency. 
The legal debate over delegation summarized 
the conflict between liberal and progressive po- 
litical theory that had been going on for the 
previous four decades. The legal debate was 
brief. The non-delegation doctrine ceased to be 
a viable legal doctrine within three or four 
years after its announcement. Progressive doc- 
trine of concentrated power in the hands of 
technocrats had clearly become the dominant 
political theory by the end of the decade before 
Schechter was decided and so became the dom- 
inant law by the end of the decade in which 
Schechter was decided. (Those who doubt the 
theoretical or ideological triumph of Progres- 
sive technocracy by the end of the twenties 
need only read the early writings of the Presi- 
dent elected in 1928.) 

In the early 1930s the New Deal created a 
government based on concentrating power in 
the hands of technically expert administrative 
agencies. By the early 1940s administrative law 
had been well shaped to express this theory. 



. . . the New Deal created a government 
based on concentrating power in . . . techni- 
cally expert administrative law agencies. 
By the early 1940s administrative law had 
been well shaped to express this theory. 



The new judges enunciated a theory of review 
that was simply a restatement of Progressive 
political theory. Power must be concentrated to 
be effective; and it must be wielded by experts 
in order to achieve rational results. Thus 
judges, who were not technically expert, must 
defer to the agencies, who were. The central 
doctrines of the administrative law of the 1940s 
were the twin presumptions that agencies had 
correctly found the facts and had correctly in- 
terpreted the law. Given such presumptions, 
there was nothing for the judges to do. They 
effectively transferred their power over regu- 
lation to the agencies at the same time they gave 
constitutional approval to the delegation of 
congressional regulatory power to those same 
agencies. Voila technocracy — rule by expert 
agencies. 
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When technocracy replaced division of 
powers as the instituted political theory of ad- 
ministrative law, the liberal rule of law theory 
was replaced by a statist theory of administra- 
tive law as public law. The Interstate Com- 
merce Commission and the Federal Trade Com- 
mission originally had been administrative 
courts operating under public law norms — that 
is, hearing cases under the statutory instruc- 
tion that the public interest was to be pre- 
ferred to the private. Courts, however, had re- 
privatized this public law by seizing judicial 
review power over rate-setting and other ac- 
tions by such agencies and then treating the 
rights of the private parties seeking review as 
constitutionally superior to the interests of 
government. The New Deal created a number of 
new administrative courts, most notably . the 
National Labor Relations Board, and endowed 
them with statutes that clearly placed public 
ahead of private purposes. The older rule of 
law theory was still strong enough to compel 
judicial review clauses in these new statutes. 
As we have already noted, however, the judges 
now presumed their review powers away and 
thus surrendered any chance to reprivatize 
these new bodies of law. We owe the birth of 
administrative law to the New Deal, not only 
in the sense that the New Deal created a vast 
law-making apparatus in the executive branch 
but also in the sense that it created a funda- 
mental break in the notion that disputes be- 
tween the individual and government were to 
be treated as if they were lawsuits between two 
Individuals. The Administrative Procedure Act 
(APA) of 1946 is the formal recognition of this 
break and the formal creation for the United 
States of administrative law in the European 
sense. For that act acknowledges that we have 
administrative courts presided over by a sep- 
arate set of judges (then called hearing officers, 
now administrative law judges), using a dis- 
tinct set of procedures to try cases under laws 
that subordinate private to public interests. 

The APA also modified the older political 
theory of division of powers in the direction of 
Progressivist theories of concentration. Basi- 
cally it sets up two modes of administrative 
procedure, adjudication and notice-and-com- 
ment rulemaking. The APA's "informal" rule- 
making provisions are cryptic. Where author- 
ized by statute to make legislative rules, an 
agency must give notice of its intention to do 



so, receive comments from the public, and then 
publish its rules along with a concise statement 
of their basis and purpose. Thus in 1946 the 
APA wrote into basic law the transfer of law- 
making power from Congress to the executive 
branch that is at the heart of the New Deal 
political theory rejected by the Supreme Court 
ten years earlier and accepted by that court in 
the late 1930s. The cryptic wording of the APA, 
when combined with the judicial deference to 
administrative expertise that flowed from the 
technocratic theory of government that peaked 
in the 1930s, created two decades of judicial 
surrender to executive branch law making in 
the 1940s and 1950s. 



The Group Theory of Politics 

During the period of surrender, a new political 
theory began to challenge the 1930s vision of 
concentrated power in the service of technical 
expertise. The group theory of politics emerged 
as the fashionable political theory of the 1950s 
and became the central orthodoxy of political 
science by 1960. It held that American politics 
consisted of ever shifting coalitions of inter- 
est groups. Each group found itself with far 
more decision-making power in some policy 
areas than others. In this "polyarchy" the rela- 
tive ease of "access" of each group to the vari- 
ous decision-making arenas was crucial. A good 
or "public interest"-oriented policy was no 
longer defined as a technically correct policy 
designed by experts but as any policy that was 
the product of a decision-making process to 
which all the relevant groups had appropriate 
access. 



This group political theory of the 1950s 
provides an astonishingly exact blueprint 
for the administrative law developed by 
courts in the 1960s and 70s. 



This group political theory of the 1950s 
provides an astonishingly exact blueprint for 
the administrative law developed by courts in 
the 1960s and 70s. In those decades the courts 
took giant steps in lowering barriers to group 
access to both agencies and courts by loosening 
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the Standing, ripeness, and exhaustion rules. 
Those rules originally had been designed to ex- 
clude from the agencies and the courts every- 
one except those few individuals who had suf- 
fered direct legal injury from government ac- 
tion. Today any interest group that can assert 
even the smallest and most indirect potential 
injury may claim a right to appear before the 
agency and then seek review in the courts, in 
short may claim access to the decision-making 
processes of government. 

Merely assuring that groups may speak to 
agencies, however, only assures the fagade of 
access. True access requires not only that the 
groups get to speak but that the agencies have 
to listen and to modify their decisions in the 
light of group demands. It is with this point 
that the truly marvelous saga of contemporary 
administrative law begins. Led by the U.S. 
Court of Appeals for the District of Columbia, 
the courts employed the cryptic "notice and 
comment" language of the APA to create legal 
doctrines of "dialogue," "partnership," and 
"hard look" that have read group theory di- 
rectly into law. 

"Notice" now means that the agency must 
announce what facts and methodologies it 
views as potentially crucial to shaping its rule 
and what its policy goals and priorities are. 
For how can a group comment meaningfully 
unless it knows what the agency has in mind? 
"Comment" now means that every concerned 
group can offer as much written material to 
the agency as it pleases, that each group must 
be given the opportunity to rebut evidence sub- 
mitted by other groups, that oral testimony 
must be received whenever written submis- 
sions will not adequately ventilate the issues, 
and even that parties will be allowed to cross- 
examine other parties when they can show a 
specific need to do so. 

Both notice and comment, however, only 
compel the agency to speak and permit the 
groups to do so. How do we make sure the 
agency listens and responds by changing its 
proposed policy? Here the courts seized upon 
the "concise and general statement" language 
of the APA and turned it into the requirement 
that the agency conduct a dialogue with the 
groups, that the agency's statement contain re- 
sponses to the comments received. The point of 
dialogue is, of course, that if the agency must 
respond to comments, it must listen to the 



comments. The only way a court can force an 
agency to grant real access to groups is to de- 
mand that the agency prove it has listened by 
responding in detail to what the groups said 
to it. 

A parallel development occurs in the final 
area in which the courts have vastly expanded 
the administrative law of informal rulemaking. 
The infonnal rulemaking provisions of the APA 
contain no record requirement. Yet the courts 
have now created the doctrine of a "rulemak- 
ing" record which must accompany an informal 
rule when it is subjected to judicial review. For 
how could the courts know whether the agency 
has allowed all relevant comments and re- 
sponded to them unless it can see the com- 
ments? 

The law of preliminary questions such as 
standing and the law of notice and comment 
rulemaking are now very large and very com- 
plex. They constitute one long hymn to group 
access and to the underlying theme of proce- 
dural rationality. The true test of the rational- 
ity of a government policy is not its substance 
but whether or not it is the product of groups 
interacting with one another and with govern- 
ment. 



A Revolt against Technocracy 

While group theories of politics provided the 
substance of the new judge-made administra- 
tive law, another intellectual phenomenon pro- 
vided the impetus to judicial intervention. 
Democratic and technocratic themes play out a 
dialectic in American political thought. We be- 
lieve in rule by the people. We also believe that 
every productive activity of life is best done 
by those who know how to do it best. The Jack- 
sonians believed in rotation in office — the spoils 
system — because it put the common man in of- 
fice. The Progressives sought to replace the 
corruption and inefficiency of the spoils system 
with an expert civil service. The New Deal pa- 
raded as the triumph of this technocracy. 
Judges have no place in technocratic govern- 
ment because they are not expert at any of the 
technologies of the modern industrial state. 
Accordingly, judicial deference became the 
orthodoxy of the 1940s and 1950s, as the men on 
the bench who did not know deferred to the 
men in the bureaucracy who did. 
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By the 1960s Americans were caught up in 
a reaction to technocracy. We came to view ex- 
perts not as objective authorities above the 
political fray but as themselves enlisted in the 
various groups engaged in the political strug- 
gle. Progressive-New Deal theories of the 
strong executive had sapped our faith in Con- 
gress. Once it occurred to New Dealers that 
strong presidents might be Republicans, they 
lost their faith in the strong presidency. We 
desperately needed some hero to bring the 
bureaucratic experts to heel. The only people 
left who were clothed with enough governmen- 
tal authority to do the job and sufficiently de- 
void of expertise to be trusted were the judges. 
Now it was precisely their lack of expertise that 
justified not judicial deference to administra- 
tors but judicial intervention. The heroic role 
of the judge becomes that of breaking into the 
closed circle of experts, subjecting their deci- 
sions to his and her own nonexpert surveillance 
as a lay representative of a lay public, and de- 
mocratizing the technocracy by insisting on 
the access of all groups to the administrative 
process. 



Group Politics Reconsidered 

As group theory was being institutionalized in 
administrative law during the 1960s, it came 
under vigorous attack by political theorists. 
One of the main thrusts of that attack was that 
group processes did not guarantee rationality 
because some groups were far better than 
others in obtaining and exploiting access to 
government and to the public at large. Instead 
of constantly shifting winning alliances of 
groups, certain groups nearly always found 
themselves on the losing side. Thus, group po- 
litical theory was a winner's theory rationaliz- 
ing the status quo. 

One cure for the pathologies of group poli- 
tics might be more group politics: make sure 
that all interests are organized into groups and 
seek to equalize the ability of all groups to ob- 
tain access. By the late 60s and early 70s admin- 
istrative law was responding. Agencies were be- 
ginning to pay the representational costs of 
groups that could not afford to make use of 
their access otherwise. And courts concerned 
themselves more and more with the question 
whether the agencies had given a hearing to all 



relevant groups. During the 1970s the judicial 
demands for more and more detailed "rea- 
soned responses" from the agencies to group 
comments escalated to a perfect frenzy until it 
appeared that no matter how much dialogue 
the agency experts engaged in with the groups, 
it was never quite enough. In the famous Ver- 
mont Yankee case, the Supreme Court sought 
to dampen this frenzy by telling the lower fed- 
eral courts that they must stop inventing new 
procedural requirements — but it had relatively 
little success. 



From Procedural to Substantive Rationality 

Seeking to cure the pathologies of group poli- 
tics by more group politics was not, however, 
the central response of political theory. That 
response was instead to challenge the proce- 
duralist definition of rationality offered by the 
group theorists and the positivist ethics that 
underlay it. In the 1960s moral and political 
philosophers had again begun to speak as if 
there were rights and wrongs that rose above 
the mere preferences of individuals — that some 
actions or policies were not simply more pre- 
ferred but more right than others. At the same 
time public choice theorists led by Kenneth Ar- 
row were demonstrating that we could not at- 
tain proceduralist rationality — there was no de- 
cision-making procedure which would result in 
a policy product that perfectly reflected the 
varying preferences of the multitude of politi- 
cal groups. And on yet a third level, policy ana- 
lysts were beginning to perfect modes of cost- 
benefit and systems analysis that promised to 
tell us that some government policies were sub- 
stantively more rational than others — that is, 
that some gave us more benefits for less cost 
and xhns a more rational allocation of scarce 
resources than others. 

By the early 1970s good policy was no 
longer to be defined as whatever came out of 
the group struggle because no matter what we 
did we could not really equalize the access of 
all groups. Even if we could, there would be no 
single correct summarization of the various 
groups' preferences. Furthermore some govern- 
ment policies were clearly more economically 
rational than others on the basis of objective 
criteria that were quite independent of the 
group struggle. And finally some government 
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policies were more ethically justifiable than 
others, no matter what particular groups want- 
ed. 

At the level of policy analysis the key con- 
cept in this movement toward substantive ra- 
tionality was the "unanticipated consequence." 
Many government policies were substantively 
irrational because groups intent upon their im- 
mediate interests neglected the ripples of multi- 
ple consequences that flowed from actions di- 
rectly beneficial to them. This concept moved 
into administrative law through many channels 
but principally through the requirement for 
environmental impact statements. It is now 
often forgotten that that requirement was ini- 
tially an anti-technocracy device aimed at the 
expert public works engineers of the Corps of 
Engineers and the various highway depart- 
ments. It was predicated on a vision of techni- 
cians whose perspectives had been so set in 
concrete that they must be forced to face up to 
the costs and benefits being visited on those 
outside their own interest group circle. Even 
earlier, systems analysis and cost-benefit analy- 
sis had entered the budgeting aspects of admin- 
istration through schemes first for program 
planning budgets and then zero-based budget- 
ing. From all these sources came the regulatory 
analyses and the regulatory impact statements 
that have pervaded both the legislative and 
executive agendas of regulatory reform for the 
last four or five years. 



The Courts Respond 

As of the early 1980s the administrative law 
created by courts is beginning to move in the 
same direction. By the 1960s courts were again 
openly proclaiming that they were engaged in 
substantive review. That review, however, typi- 
cally took the form of asking not whether the 
policy chosen by the agency was good or bad 
but whether it was in accord with the parent 
statute under which the agency made its rules. 
Until the 1980s this substantive review took a 
back seat to the procedural review through 
which the courts fully incorporated group poli- 
tics into administrative practice. Even when a 
court was really intent on reversing what it saw 
as a bad policy rather than on improving group 
access, it typically did so by inventing some 
new procedural hurdle, noting that the agency 



had not jumped over it, and then reversing the 
agency on those grounds. Nevertheless, a ju- 
dicial urge toward newer ideas of substantive 
rationality lurked below the judicial commit- 
ment to the procedural rationality of group 
participation. 

We are now experiencing a subtle shift in 
the balance between procedural and substan- 
tive rationality in administrative law — a shift 
clearly foreshadowed by the philosophical re- 
action against group theory in the 60s and 70s 
and one which should have fully worked itself 
out by the end of the 80s. Remember that by 
the 1970s the courts were saying to the agen- 
cies: you must engage in dialogue with the 
groups and the way to prove to us that you have 
done so is to provide not only an elaborate no- 
tice and an extended rulemaking record of 
comment but also a statement of basis and pur- 
pose that answers the significant comments 
made by the groups; your answers prove that 
you really listened to the comments (that is, 
gave access to the groups). Then responding to 
the early critiques of group politics that point- 
ed to the inability of many interests to get equal 
access, the judicial emphasis fell more and 
more heavily on completeness. Had all the an- 
swers been provided to all the significant ques- 
tions by all the groups? Of course, letting every 
group participate to the full leads to endless 
repetition and delay. There is an old bit of town 
meeting lore that says, "It is not necessary that 
everyone be allowed to speak but only that 
everything that needs to be said is said." It is 
an almost unnoticed judicial step to move from 
the demand that all the groups be answered to 
the demand that all the significant questions be 
answered. That is the step that the courts are 
taking right now. 



It is an almost unnoticed judicial step to 
move from the demand that all the groups 
be answered to the demand that all signifi- 
cant questions be answered. That is the 
step the courts are taking right now. 



While so subtle as to be almost unnoticed, 
it is an enormous step, for it is the step from 
procedural to substantive rationality. The pur- 
pose of the dialogue is no longer to prove that 
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the agencies have granted access to all groups. 
It is, rather, to prove that the agencies have 
produced a substantively rational policy, one 
that adequately anticipates all the consequen- 
tial costs and benefits. The shift from procedur- 
al to substantive review occurs with little no- 
ticeable change in the technique or rhetoric of 
judicial opinions. Moreover, given the style of 
congressional legislation in the 60s and 70s, 
which frequently encompassed multiple goals 
and trade-offs, it is easy for judges to blend 
newer and older substantive review. They im- 
pute their own desires for substantive rational- 
ity in administrative performance to the statute 
and then strike down what they perceive to be 
substantively irrational policies on the grounds 
that they are not in accord with the parent stat- 
ute. For this reason, as well as the Supreme 
Court's blast at procedural review in Vermont 
Yankee, we can already see the D.C. circuit 
court moving toward clothing its demands for 
substantively good policy in commands that the 
agency follow the substantive requirements of 
its parent statute rather than in commands 
that the agency follow newly invented proce- 
dures. 

Some of the changes I have noted can be 
expressed in the language of incremental versus 
sjmoptic decision making. But it is not possible 
here to investigate the close ties between incre- 
mentalism and group political theories on the 
one hand and synopticism and the newer politi- 
cal theory of right and wrong on the other. The 
following must suffice. The incremental strate- 
gy of decision making argues that organizations 
should make decisions by considering only a 
few alternatives, calculating only some costs 
and benefits, and not bothering to get their 
priorities exactly in order. The synoptic strate- 
gy says, exactly state your values and assign 
priorities to them, consider all alternatives and 
all costs and benefits, and choose the least cost, 
highest benefit alternative. The incrementalist 
replies that once the uncertainties of the real 
world and the information costs of synopticism 
are taken into account, incrementalism is more 
rational than synopticism. Incrementalism was 
highly compatible with group politics. In effect 
the two combined said, look at whatever alter- 
natives the groups suggest and choose the one 
with which most of them are at least a little bit 
happy. The more one moves from group politics 
to theories of right and wrong or substantive 



justice, the more one inclines toward synop- 
ticism. 

As the courts swing toward substantive ra- 
tionality, the notes of synopticism are sounding 
stronger and stronger in their opinions. In the 
technical jargon of administrative law the new 
movement is to be seen in the increasing tend- 
ency of the courts to substitute the phrase 
"clear error" for the phrases "arbitrary and 
capricious" and "substantial evidence." The 
latter two phrases are deeply imbedded in stat- 
utes and represent the New Deal style of judi- 
cial review. Both imply that if the agency has 
acted incrementally, if it has gathered some 
arguments and evidence to support its choice of 
alternatives, it wins. Clear error was a phrase 
that the Supreme Court, probably inadvertent- 
ly, once applied to a particularly ill-considered 
administrative decision. The D.C. circuit has 
gleefully seized on it as its standard for judicial 
review of agency action. While "clear" is sup- 
posed to embody some continued 1950s style 
judicial deference to administrative policy 
making, "error" is a far more potent word. If 
the agency is right, in the judge's eyes, it wins. 
If it is wrong, it loses. And right or wrong is 
not a matter of whether there is something to 
be said for the agency's position. Put as truth 
or "error," the judicial review question must be 
a synoptic question: all things considered, did 
the agency make the right choice? The courts 
are now demanding more and more tightly 
built, fully synoptic defenses of agency posi- 
tions. Only when the judges are convinced that 
uncertainties verge on the absolute — that there 
is simply no way of finding out for sure the 
needed facts — are they willing to label an agen- 
cy's incrementalism as the kind of administra- 
tive discretion to which statutes require the 
courts to defer. 



Circa 1990 

If I am correct about the roughly decade-long 
time lag between theory and law, we should be 
able to predict the shape of administrative law 
circa 1990-95 by considering three interrelated 
projections. 

• As the courts shift from the demand that 
the agencies listen to all the groups to the de- 
mand that they answer all the questions, the 
agencies will make and defend their decisions 
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in more and more synoptic style. As they do so, 
a clearer and clearer contradiction will become 
evident between the technological complexity 
of the rulemaking records demanded by courts 
and the lack of expertise of the judges reading 
those records. 

• As emphasis shifts from procedural to 
substantive rationality, the judge is moved 
from the one ground in which he can claim ex- 
pertise, fairness of legal procedures, to the hun- 
dreds of substantive policy areas about which 
he admittedly knows nothing. Reviewing judges 
will be increasingly faced with the self-assigned 
task of making the substantively correct deci- 
sion on something they know nothing about. 

• By the late 1980s — and here my argu- 
ment is at its most speculative — technocracy 
should be enjoying a dominant position in the 
continuous American dialectic of technocracy 
and democracy. Even during populist periods, 
our belief that the persons who understand a 
thing ought to run that thing never entirely 
disappears. Witness Jimmy Carter running 
against the Washington technocracy as peanut 
farmer and nuclear engineer. The demand for 
substantively correct decisions itself favors 
technocrats. Most important, however, the re- 
volt against technocracy of the 60s and 70s was 
based on the perception that our society was 
producing such a surplus that we could afford 
to discount technology in favor of "humanistic 
values," As we worry more and more about 
productivity based on technological advance, 
the technocrat must inevitably enjoy an in- 
creased legitimacy over the lay decision maker. 
Thus the anti-technocratic wave that raised the 
know-nothing judge to the status of lay hero 
will recede, eroding the high plateau of per- 
ceived legitimacy that underlay the judicial 
hubris of the last two decades. 

By about 1990 the judiciary will face a 
crisis of legitimacy vis-a-vis the agencies. The 
agency will represent the capacity of technical 
experts to produce substantively correct deci- 
sions on the basis of synoptic processes at a 
time when the strongest desire of the society 
will be to be technologically right. The courts 
will represent the democratic virtues of the 
lay mind, but a lay mind demonstrably incap- 
able of even understanding, let alone making an 
independent judgment on, the technical mat- 
ters put before it. The judges will withdraw to 
await the next know-nothing rebellion. 



This prediction must be qualified in a num- 
ber of ways. It will, of course, turn out to be 
more true for regulatory areas that involve 
complex technologies than for those that do 
not. Judges who matured on the heady wine of 
the 60s and 70s are likely to have become fixed 
in their ways and ignore or deny the growing 
gap between their capacities and the records 
before them. So the prediction depends in part 
on changes in personnel and anticipates a con- 
siderable lack of uniformity in judicial per- 
formance. Finally the outcome predicted de- 
pends in part on congressional performance. 
In the 60s and 70s Congress passed a number 
of statutes, such as the Clean Air Act, contain- 
ing extremely detailed norms for administra- 
tive decision making. Courts have seized upon 
these norms as a basis for substantive judicial 
review. The more detailed the statute, the more 
opportunity for judicial intervention. Thus, to 
the extent that Congress persists in this kind 
of statute-writing, judicial activity will con- 
tinue at higher levels than would otherwise be 
expected. 

The basic dynamic of judicial retreat seems 
clear, however. As the courts demand more and 
more synoptically determined substcintively 
correct decisions, the agencies will respond by 
producing rules better and better armored in 



Having levered themselves off the grounds 
of procedure where they have special 
claims to expertise and onto the grounds 
of highly technical substance where they 
do not, courts will find themselves claim- 
ing to exercise a kind of review for which 
they will have neither the capacity nor the 
legitimacy. 



technocratic expertise. Having levered them- 
selves off the grounds of procedure where they 
have special claims to expertise and onto the 
grounds of highly technical substance where 
they do not, courts will find themselves claim- 
ing to exercise a kind of review for which they 
will have neither the capacity nor the legiti- 
macy. At that point judicial deference to the 
agencies will again become the central theme of 
administrative law. ■ 
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The Quiche Brief 



Ralph K. Winter 



Editor's Note: The following brief of the Federal 
Quiche Commission in FQC v. Left Bank Pizzeria 
was provided to Regulation by a distinguished 
federal fudge who may or may not hear the case. 



THIS CASE INVOLVES a petition for enforce- 
ment brought by the Federal Quiche Com- 
mission, an independent regulatory 
agency in the Depanment of Agriculture. The 
Commission seeks to enforce an order against 
The Left Bank Pizzena of New Haven. Connecti- 
cut, requiring the re- 
spondent establish- 11 ' "" I 
mem to conform to 
the Commission's 
Uniform Quiche Con- 
tent. Shape and La* 
belling Requirements 
as set out in the Com- 
mission's regulations 
found at 3.410 C.FR. 
§ 1901 (AK2)(a). 

We begin with a 
first pnncipie of ad- 
mmistrative law. The 
Commission's rulings 
are entitled to be 
shown the greatest 
deference by rcview- 
mg courts. That is the 
impon of an unbro- 
ken line of 12 Su- 
preme Court deci- 
sions, the most recent being Federal Quiche 
Commission v. Fred's Fine French Fast Foods. 9 1 3 



-'-? 




U.S. 595 (1987). Some have argued that the lan- 

Ralph K. Winter ts a judge of the United States Court 
of Appeals for the Second Circuit. 



guage in these decisions commanding deference 
by reviewing courts must be viewed with caution 
in light of the fact that the Supreme Coun re- 
versed the Commission in each of those 1 2 deci- 
sions. The Commission believes, however, that 
those cases, considered in context, are to be re- 
garded as exceptions that prove the rule. 

In order to address the principal issue of law 
raised by this petition, we need sketch out the 
facts only briefly. This case began when a con- 
fidential informant of the Commission entered 
respondent's place of busmess and purchased a 

pie-shaped, hot food- 
stuff that had a crust 
of less than 0.13-inch 
thickness and a com- 
position of in excess 
of 20 percent cheese. 
Since the respondent 
did not have on file 
with the Commission 
a timely Form 13(Q) 
applying for a special 
exemption under 
6.714 C.FR. § 2702 
(BK7)(Y). this single 
purchase provided 
probable caiise to be- 
lieve that the respon- 
dent was selling un- 
registered quiche. 

Respondent ar- 
gues strenuously that 
its product is not sub- 
ject to the Commission's junsdiction. That argu- 
ment is unavailing. It is true that the National 
Quiche Act of 1975 does not define quiche Nev- 
ertheless, the «-espondeni's product, being circu- 
lar and capable of holding a vanety of fillings. 
clearly falls within the Commission's discretion- 
in the September /October 1986 
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ary jurisdiction as established in the case of 
Mother's Apple Pie with Cheddar. 12 FQC 357 
(1980). 

The Commission would be less than candid 
if it did not acknowledge that this Court reversed 
Mother's Apple Pie. However, the Commission 
has expressly declined to follow the rule of this 
Circuit in the case of Lind\'s Cheesecake. 14 FQC 
204(1981). 

Respondent urges upon this Court specula- 
tive hyp<ytheticais that merely underline the 
weakness of its challenge to Commission author- 
ity. It is true that a pepperoni and anchovy 
quiche may be unusual. Nevenheless. the Com- 
mission's regulations do not expressly exclude 
this possibility. Therefore, it exists. The Commis- 
sion has ruled on many occasions, for example 
in the case oi Harry's Frisbees. 11 FQC 1 (1979). 
that that which is not excluded by its regulations 
is included. And. of course, it is hornbook law 
that an agency's interpretation of its own regula- 
tions and interpretive guidelines is entitled to be 
given great weight by reviewing courts. Respon- 
dent goes to great lengths to argue that the Com- 
mission's regulations make no sense. Assuming, 
arguendo, that this is the case, it is well estab- 
lished that the greatest deference must be given 
to an agency's interpretation of its regulations 
even when those regulations are unintelligible. 
Indeed, the greater the unintelligibility. the 
greater the deference which must be accorded 
the agency's interpretation. Any other standard 
of review would have the absurd result of deny- 
ing full scope to agency expertise in precisely 
those cases where it is most required, and could 
lead to lacunae in program implementation cer- 
tain to undermine public confidence in the in- 
tegrity of the regulatory scheme. 

Nor IS It arbitrary and capricious to extend 
the Commission's regulatory mission to a piae- 
ria. The test of whether an agency has acted arbi- 
trarily or capriciously is well established. So long 
as the agency writes down its policy and applies 
the policy equally to everybody, it not acting ar- 
bitrarily or capriciously. This rule applies with 
the greatest force m the present case. The Com- 
mission has been charged by the Congress with 
the responsibility to protect consumers from 
public offenngs of unregistered quiche. This 
mandate cannot be effectively carried out unless 
evasions of the Commission's regulations, such 
as those utilized by respondent, are prohibited. If 
those who make pizza are allowed to sell it with- 
out Commission approval simply by utilizing the 



device of calling it by its name, a vast loophole 
will have been breached in the carefully crafted 
congressional scheme through which substance 
will triumph over form. 

We now turn to the facts in more detail. Rep- 
resentatives of the Commission approached re- 
spondent's owner and informed him of the prior 
purchase. As required by the statute, the Com- 
mission sought to settle the dispute through con- 
ciliation. However, respondent refused to con- 
sider the Commission's Safe Harbor offer by 
eliminating the crust of his product and ceasing 
to use cheese. See. 3.410 C.ER. § 1901 (A)(2)(F). 

On subsequent visits, undercover agents 
made other purchases of foodstufh from respon- 
dent that were determined to fall within the 
Commission's regulations. Customers were also 
observed consuming soft drinks or beer while 
eating the respondent's products. While this is 
not made pan of the formal charges against re- 
spondent, we do note that Informal Commission 
Opinion 95 strongly recommends a sparkling 
mineral water or a nice Beaujolais nouveau. 
Moreover, in the course of the investigation it 
was discovered that the decor of the establish- 
ment was not in compliance with the Commis- 
sion's new Brick and Fern policies, as set out in 
the Commission Letter Ruling No. 86-47. Nor 
was its juke box appropnate within the Commis- 
sion's Recorded Mood Music policies as detailed 
in Letter Ruling No. 86-49.* 

The Commission therefore correctly 
adopted the Administrative Law Judge's finding 
that respondent had engaged in a pattern and 
practice of selling unregistered quiche, as de- 
fined in the Commission's decision in the case of 
International House of Pancakes. 9 FQC 613 
(1979). This finding was supported by substantial 
evidence viewing the record as a whole, not 
withstanding the fact that the AU's findings were 
inconsistent with each other. It is of course well 
established that the mere fact that an ALJ's find- 
ings are inconsistent is not grounds for denying 
enforcement so long as each finding is supported 
by substantial evidence. As the Commission aptly 
put it in the case of Peppermint Patties. 15 ¥QC 
571 (1982). "The inconsistencies speak for them- 
selves." 

We contend, therefore, that the order uf the 
Commission requiring respondent to change its 
name to The Left Bank Tomato Quichene be en- 
forced in its entirety and that the deportation of 
respondent's chief executive ofRcer and chef oc- 
cur forthwith. ■ 
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The Administrative Conference of the United States is a permanent, independent 
federal agency established by the Administrative Conference Act of 1964 (5 U.S.C. §§571- 
576). The purpose of the Administrative Conference is to improve the procedures of federal 
agencies so that the agencies may fairly and expeditiously carry out their responsibilities to 
protect private rights and the public interest while administering regulatory, benefit, and 
other government programs. The Conference provides a forum in which agency officials, 
private lawyers, university professors, and other experts in administrative law and 
government can combine their experience and judgment in cooperative efforts to study 
procedural problems and explore solutions, and serves as a clearinghouse of information 
about the administrative process. 



Membership 

The membership of the Administrative Conference is composed of 56 high-level 
officials from over 40 departments and agencies of the federal government and 45 private 
citizens who may be lawyers, university faculty members, and others specially informed in 
administrative law and government. All members are volunteers except the Chairman, who 
is appointed by the President with the advice and consent of the Senate for a 5-year term as 
the Conference's full-time chief executive. The Council, which is the executive board, 
consists of the Chairman and 10 other members appointed by the President for 3-year terms. 
Federal officials named to the Council may constitute no more than one-half of the total 
Council membership. Other than Council members, individuals from the private sector are 
appointed by the Chairman, with the approval of the Council, for 2-year terms. 
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The membership meeting in plenary session is called the Assembly of the 
Administrative Conference. By statute, the Assembly must meet at least once annually. 
Customarily, the Assembly meets twice each year. When necessary, special plenary sessions 
may be called. 

The membership is divided into six standing committees, each assigned a broad area 
of interest as follows: Adjudication, Administration, Governmental Processes, Judicial 
Review, Regulation, and Rulemaking. Special purpose committees are formed on an ad hoc 
basis to examine particular topics. At present, there are two special committees: Financial 
Services Regulation and Government Ethics Regulation. In addition, the Conference 
sponsors a working group that is drafting a set of model rules for agency adjudication. 

The Conference has a small, full-time professional staff and maintains a law library 
that emphasizes administrative law and process materials. The library is part of the Federal 
Depository Library System. 



Activities 

Subjects for inquiry are identified by the Chairman, the Council, the committees, 
members of the Conference, the academic community, committees or members of Congress, 
or members of the public. Projects are accepted by the Council upon recommendation of the 
Chairman. With assistance from the Conference staff and outside consultants, the committees 
conduct thorough studies for those subjects selected for examination and develop proposed 
recommendations. The Council decides whether recommendations are ready for consideration 
by the Assembly. If found ready, recommendations are placed on the agenda for the next 
plenary session and distributed to the membership with supporting reports. The Assembly 
has complete authority to approve, amend, remand, or reject recommendations presented by 
the committees. On occasion, the Assembly, rather than approving a formal 
recommendation, will adopt a "statement"— similar to a resolution—on a matter of 
administrative procedure. The deliberations of the committees and the Assembly are open to 
the public. 

Although the Administrative Conference has the authority only to recommend 
changes in administrative procedures, the Chairman is authorized to encourage federal 
departments and agencies to adopt the recommendations of the Conference. The 
Administrative Conference Act requires the Chairman to transmit to the President and to 
Congress an annual report and interim reports about Conference activities. 

Recommendations adopted by the Conference may call for action on the part of some 
or all agencies or, in selected instances, for new legislation. The Conference works with 
agencies and the Congress to ensure implementation of its recommendations, a substantial 
number of which have been implemented. 

The Chairman is authorized to make independent inquiries into procedural matters 
considered important for Conference consideration, including matters proposed by individuals 
inside or outside the government. The Chairman also has statutory authority to request any 
government agency to notify him of its intent to enter into any contract with any person 
outside the agency to study the efficiency, adequacy or fairness of agency proceedings. The 
Conference does not consider individual problems except as an aid to determine whether 
there are general procedural issues that should be made the subject of Conference study. 

Through the Office of the Chairman, the Conference also serves as a forum for the 
interchange among departments and agencies of information that may be useful in improving 
administrative practices and procedures. The Conference regularly furnishes to departments 
and agencies advice and assistance on matters of administrative procedure and collects 
information and statistics from departments and agencies, publishing such reports as it 
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considers useful for evaluating and improving administrative processes. It offers seminars 
and colloquys on timely topics. 



Sources of Information 

Upon request, the Conference furnishes copies of its recommendations, statements, 
and reports. All official Conference documents are available for public inspection in the 
Conference library. Recommendations and statements of the Conference appear in the Code 
of Federal Regulations, Title 1, Parts 305 and 310. 
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Pending Research Projects (October, 1990) 



The following is a list of pending research projects, arranged according to committee 
assignment. The staff attorney liaison to each committee is noted in parentheses. 



Committee on Ad judication (Nancy Miller) 



(1) Designation of "representative payees" for social security beneficiaries . (Professor 
Margaret Farrell) Under current law the Social Security Administration (SSA) must designate 
and monitor the activities of representative payees who receive social security payments on 
behalf of beneficiaries deemed to be incapable of managing their own financial affairs. At 
the behest of SSA, the Conference undertook a study of (1) current constitutional and 
administrative law cases, materials and doctrines pertaining to SSA's obligations in this regard 
and (2) related state guardianship, custody and competency law. ( Status : Draft report under 
review; Committee consideration to begin this fall.) 

(2) Use of "non-ALJ" adjudicators . (Judge John Frye of NRC, on nonreimbursable detail to 
ACUS) Survey of agency use of hearing officers who are not administrative law judges. 
( Status : Data has been tabulated; report is in preparation.) 

(3) The Fair Housing Act enforcement procedures - how are thev working ? (Professor 
Leland B. Ware) Under the 1988 legislation, the Department of Housing and Urban 
Development is charged with investigating and adjudicating housing discrimination 
complaints. Cases can, however, be "removed from the administrative forum to federal 
district court by defendants. According to press reports, a backlog at the complaint stage is 
developing at HUD. The study would evaluate HUD case-handling techniques (drawing on 
the NLRB's experience, for example) as well as the adjudication procedures. ( Status : Work 
just begun; outline due February, 1991.) 

(4) Rule- 11 type sanctions in administrative proceedings . (Professor Carl Tobias) Under 
the recent addition to the Federal Rules of Civil Procedure, sanctions can be assessed against 
attorneys involved in frivolous lawsuits. This provision, while still somewhat controversial 
among the bar, has certainly resulted in some of the intended benefits. Should there be an 
analog in federal agency proceedings. ( Status : Work just begun; outline due January, 1991.) 



(5) Non-APA procedures for assessing civil money penalties . (Professor William F. Funk) 
The use of APA adjudication procedures for assessing civil money penalties in administrative 
proceedings is well-accepted. However, in various environmental laws, Congress has created 
bifurcated statutes allowing the EPA to use non-APA procedures (including non-ALJ hearing 
officers) to assess small-amount civil penalties. EPA is attempting to develop implementing 
regulations for these laws, and the D.C. Circuit has ruled favorably (though not squarely) in 
an analogous enforcement case. The study would examine and assess this trend. ( Status : 
Work just begun; outline due March, 1991.) 



Committee on Administration (Charles Pou, Jr.) 

(1) OSHRC's "simplified proceedings" and case settlement procedures . (Professor Morrell E. 
Mullins) The Occupational Safety and Health Review Commission's rules of practice provide 
for use of both simplified proceedings and settlement judges in appropriate cases. The study 
will examine how these rules work in practice. ( Status : Draft report submitted; Committee 
to begin consideration this fall.) 

(2) U.S. agency participation in international standard setting . (Professor George Hermann) 
How should U.S. agency officials prepare for, participate in, and implement the standards 
negotiated in, international standard-setting bodies? This case study will focus on the 
Federal Aviation Administration's participation in the European Community's efforts to set 
standards for airworthiness certification for civil aircraft. ( Status: Outline submitted; draft 
report due this fall.) 

(3) Agency procedures for reviewing discretionary grant applications . (Professor Thomas O. 
McGarity) There is no government- wide statute covering the procedures agencies with 
discretionary grant authority must use in reviewing applications. This study will examine 
problems in certain agency grant programs, that lack a systematic review process, as well as 
programs of other agencies, including the National Science Foundation which has a rigorous 
peer review procedure. This project will look at these and other case studies. (Status: 
Outline submitted; report due late 1990.) 

(4) Implementation of the Farmers Home Administration mediation program . (Professor 
Leonard L. Riskin) The Farm Credit Act of 1988 mandates that the FMHA establish a 
mediation program to resolve farmer-lender disputes. The study will examine the history of 
the establishment of the program, the types of disputes involved, the implementing rules, the 
effectiveness of the program and its possible applicability to other government programs. 
( Status : Outline submitted; report due January 1991.) 

(5) The Fish and Wildlife Service's approach to conflict management under the Endangered 
Species Act . (Professors Steven Yaffee and Julia Wondolleck) Recent litigation in the 
Pacific Northwest over the impact of timber harvesting on the habitat of the rare spotted owl 
have focused attention on the need for better conflict management under the Endangered 
Species Act. This project will examine this and other case studies and will seek to propose 
improvements in the Service's ability to deal with conflicts. ( Status : Outline expected soon; 
report due January 1991.) 

(6) HUD administrative grievance procedures for public housing tenants . (Professor 
Jonathan L. Entin) The Department of Housing and Urban Development has had regulations 
providing for administrative grievance procedures for public housing tenants since 1975. 
Several attempts to revise these rules have failed. In addition HUD has begun invoking a 
1983 statute authorizing the Secretary to waive administrative grievance procedures in 



eviction cases and to seek state-court ordered evictions. This study will attempt to provide 
recommendations to HUD on its grievance rules and its waiver practices. ( Status : Project 
delayed for one year due to consultant's involvement in administrative matters; outline due 
February 1991; draft report in August 1991.) 

Committee on Governmental Processes (David Pritzker) 



(1) Electronic technologies and federal archival practices . (Professor Henry H. Perritt, Jr.) 
This project is, in a sense, a sequel to Recommendation 88-10 which was principally 
concerned with agency release of computerized information. This study will examine how 
electronic records are (and should be) covered by current records preservation statutes. 
( Status : Draft report submitted; Committee considering recommendation.) 

(2) Inspectors general . (Dean Paul Light) With the support of the Governance Institute, this 
study will examine the role and operations of Offices of Inspector General in carrying out 
responsibilities of internal oversight of agency programs and in preventing waste, fraud and 
abuse. IGs' independence, accountability, investigative authority and relationships with 
Congress, the President, and agency program managers will be studied. ( Status : Outline 
received; draft report due this fall.) 

(3) Procedural constraints on agency investigations . (Professor Ronald F. Wright) The 
Administrative Procedure Act provides little guidance on procedural limitations applicable to 
agency investigations. For example, how far does the right to counsel in Section 555 extend? 
Does it extend to persons queried by agency inspectors? Can agencies regulate the presence 
of attorneys during testimony given by persons subpoenaed as part of an agency civil 
investigation (See NRC rule, 10 CFR Part 2). What about agency's right to demand 
unescorted inspections? "Larger" issues such as the applicability of the exclusionary rule or 
the scope of the warrant requirement in agency investigations have obscured other practical 
procedural problems encountered by agencies. ( Status : Work just begun; draft report due 
September, 1991.) 



Committee on Judicial Review (Candy Fowler) 

(1) The Export Administration Act: licensing procedures and judicial review . (Professor 
Howard N. Fenton) With the upcoming reauthorization of the EAA, this study will focus on 
issues concerning the regularity, accessibility and openness of the process as well as the 
appropriateness of the current limitations on judicial review. ( Status : Draft report received; 
Committee to consider this fall.) 

(2) Evaluation of the national child vaccine injury compensation program . (Professor Wendy 
K. Mariner) In 1986 Congress passed a law which attempted to ensure prompt and 
reasonable compensation to those children who suffer adverse reactions to vaccines (an 
inevitable result of otherwise highly beneficial immunizations). The law provides for a no- 
fault compensation program and requires a petition to, and adjudication by, the U.S. Claims 
Court. Petitioners can then elect to accept the judgment or pursue a tort action in state or 
federal court -- although with a reduced chance of recovery. The study will describe and 
preliminarily evaluate the program. ( Status : Draft report to be received momentarily, 
Committee to consider this fall.) 



(3) Choice of forum in government contract litigation . (Professor Robert N. Davis) Under 
current law challengers to government action in contract cases have a multiplicity of forums. 
In pre-award (bid protest) cases challenges may be filed in district court or with the GAO 
(or in the GSA Board of Contract Appeals in computer-related contracts). In post-award 
disputes the choice is between the Claims Court or the appropriate agency board of contract 
appeals. The study will evaluate the impact of this forum choice and the proposals for 
change. ( Status : Outline submitted; draft report due in December.) 

(4) Coordinating judicial review in administrative law . (Professor Harold Bruff) This study 
has two parts, each stemming from proposals contained in the report of the Federal Courts 
Study Committee. Part I (already submitted in draft) suggest innovative ways of reducing 
circuit conflicts in appeals of agency actions. Part 2 (to be submitted this month) examines 
judicial review of benefit claims decisions, focusing on the example of the new Court of 
Veterans Appeals. ( Status : Committee to consider both reports this fall.) 

(5) Judicial review of immigration decisions . (Professor Peter Schuck) Following up on the 
Schuck and Elliott study of judicial remands of agency cases. Professor Schuck will conduct 
an empirical study of the immigration caseload in the federal courts. The study will show 
what types of cases are appealed most often and with what results. ( Status : Work just 
begun, draft report due in March, 1991.) 



Committee on Regulation (David Pritzker) 

(1) FDA's drug approval process for AIDS drugs . (James T. O'Reilly) Pressures to more 
rapidly approve drugs to combat AIDS has spurred the FDA to reexamine its approval 
process for such drugs. This study will detail the current drug approval process, including 
any accommodations made for AIDS drugs. It will evaluate the trade-offs involved and also 
examine the Medicaid reimbursement process for such drugs. (Status: Draft report 
submitted, undergoing revision. Committee to consider this fall.) 

(2) Procedures for making determinations in antidumping and countervailing duty cases . 
(Professors John H. Jackson and William J. Davey) Members of the international trade bar as 
well as government officials in the area have urged the need for a procedural review of this 
program. The study will focus on a broad overview of the procedure, both at the 
Department of Commerce and the U.S. International Trade Commission. (Status: Draft 
report expected this fall; to be considered by Committee in 1991.) 

(3) Establishment of revolving funds for remedial and compensatory purposes . (Professor 
Frederick Anderson) The federal government has increasingly resorted to off-budget 
revolving funds to clean up environmental pollution, fix highways and airports, compensate 
fishermen, etc. How these funds are established and administered is the subject of this 
study. (Status: Committee has met and suggested revisions to scope of project; report to be 
submitted next spring.) 

(4) Division of roles in joint federal/state regulatory programs . (Professor Errol Meidinger) 
How "regulatory federalism" works--federal oversight of state implementation of federal 
programs. ( Status : Committee has met and suggested revisions to scope of project; report to 
be submitted next spring.) 

(5) New approaches to noise control regulation . (Professor Sidney Shapiro, co-consultant to 
be selected.) Existing statutes direct EPA to conduct and coordinate federal noise control 
regulation. Since 1982 the program has not been funded, even though the pre- 1982 



regulations are still in force. EPA has requested that the Conference consider the various 
impacts of this "freeze" on affected industry, workers and federal-state regulations, as well as 
new regulatory approaches to the problem. ( Status : Work just begun, to be completed in 
1991.) 

Committee on Rulemaking (Kevin Jessar) 



(1) The Medicaid program: aspects of procedure and federalism . (Professor Eleanor 
Kinney) A procedural overview and analysis of the federalism aspects of the program is the 
focus of this study. Status : Draft report submitted; Committee considering proposed 
recommendation for December plenary session.) 

(2) Congressional access to confidential agency information . (Professor Peter Shane) This 
study will examine the history of recent disputes over Congressional access to internal agency 
memoranda and Commissioners' notes and propose better ways of resolving them. ( Status : 
Draft report submitted; Committee considering proposed recommendation for December 
plenary session.) 

(3) NLRB*s establishment of bargaining units bv rulemaking . (Professor Mark H. 
Grunewald) For many years commentators have urged the National Labor Relations Board 
to, at least occasionally, rely on rulemaking rather than adjudication to make policy 
concerning bargaining units or unfair labor practices. In April, 1989 the Board issued a final 
rule concerning bargaining units in the health care industry. This case study will examine 
the results of this action and evaluate it. ( Status : Draft report expected soon; to be 
considered by Committee next spring.) 

(4) Agency use of interim-final rules . (Professor Michael Asimow) Professor Asimow will 
supplement a report he is already writing, concerning IRS use of the interim-final technique, 
by examining, empirically, agencies' behavior when they do use it. Do agencies eventually 
issue a final rule, how long after, with significant changes based on comments? ( Status: 
Draft report on IRS is available, supplementary data to be compiled in early 1991.) 

(5) Agency policymaking through "non-rule" rulemaking . (Professor Robert A. Anthony) 
There has been a discernible increase in agency efforts to make policy through means other 
than notice-and-comment rulemaking. Issuances such as regulatory letters, manuals, 
guidance documents, etc., have proliferated, perhaps as a way to avoid delays occasioned by 
Federal Register publication or OMB review. Courts have struggled with challenges to such 
issuances. The study will examine this trend and suggest appropriate responses. ( Status : 
Work just begun; draft report by September, 1991.) 



Special Committee on Government Ethics Regulation (Michael Bowers) 

(1) Pro bono practice by government attorneys . (Professor Lisa Lerman) Government 
attorneys may in some circumstances engage in outside employment. They are, however, 
precluded from representing clients before agencies of the U.S. Government. This restriction 
has limited the ability of attorneys to take pro bono cases that may involve the government. 
The study will examine this issue to see if modifications in current practice are appropriate 
or feasible. ( Status : Draft report submitted; Committee is considering.) 



(2) Role of RQvernment and private attorneys in representing federal employees who are 
under investigation or sued in their official capacity for alleged wrongdoing . This study will 
examine issues such as (1) when it is advisable or necessary for a federal employee to obtain 
counsel; (2) problems that arise when the government initially represents a federal employee, 
but later recommends that he or she retain private counsel; (3) limits on a private attorney's 
representation of a federal employee in agency investigations; and (4) payment of attorneys 
fees when a federal employee retains private counsel. ( Status : (Professor Nancy J. Moore 
has resigned as consultant for personal reasons; the Office of the Chairman will seek a new 
consultant.) 

Special Committee on Financial Services Regulation (Brian Murphy) 



(1) Oversight and regulation of government-sponsored enterprises . (Thomas Stanton, Esq.) 
The recent financial liability of the savings and loan trust fund has focused attention on 
other federally chartered national financial institutions whose borrowing and lending powers 
are backed by federal guarantees. Examples include the Federal National Mortgage 
Association (Fannie Mae) and the Federal Home Loan Mortgage Corporation (Freddie Mac). 
These GSEs can expose the U.S. Treasury to heavy liability, but are regulated in a relatively 
fragmented and sporadic manner. The study will suggest improvements in this regard. 
( Status : Draft report submitted; Committee asked for revisions focusing more on the 
regulatory procedures applicable to GSEs in light of recent reports by the GAO and Treasury 
Department. Committee will take up again this fall.) 

(2) Administration of the Securities Exchange Act of 1934 bv the bank regulatory agencies . 
(Professor Michael Malloy) The four major banking agencies have significant authority to 
administer various provisions of the 1934 Securities Act, with respect to the institutions 
under their purview. This study will focus on the agencies' implementation of this 
responsibility — including several agencies' practice of simply incorporating by reference 
SEC regulations. (Status: Draft report due this month; Committee to take up this fall.) 

(3) Audit and inspection practices of the banking agencies . (Professor Roy Schotland) 
Study of how bank examiners make "informal" determinations during audits and 
examinations, disclosure of audit results, etc. ( Status : Project reassigned to Professor 
Schotland; draft report to be coordinated with Baxter study (below) and completed this year.) 

(4) Federal bank regulatory enforcement — present and future . (Professor Lawrence 
Baxter) This study will focus on the enforcement procedures, contained in the Financial 
Institutions Reform, Recovery and Enforcement Act of 1989. (Status: Analysis of banking 
legislation submitted; draft report to be coordinated with Schotland study (above) and 
completed this year.) 



Working Group on Model Rules (Gary Edles) 

(1) Model rules of practice for agency adiudication . (Dean Michael Cox) As reporter for 
the working group. Dean Cox will examine existing rules of practice and help develop text 
and commentary for model rules. ( Status : Dean Cox is reviewing agency rules; Working 
Group continues to meet regularly to review his work.) 



Other projects 

(1) Updated Guide to Federal Agencv Rulemnking . (Professor Benjamin Mintz) The 
popular 1983 ACUS Guide to Federal Agency Rulemaking is being updated. Revised draft 
chapters are under review, with complete manuscript due by end of 1990. Staffed by 
Michael Bowers and Nancy Miller. 

(2) Dispute resolution under the U.S. - Canada Free Trade Agreement . (Professor Andreas 
Lowenfeld) At the behest of the Department of Commerce, the Conference convened an 
advisory group to look into the implementation of certain dispute resolution provisions in the 
Agreement. A seminar of experts was held in January; its proceedings were published by the 
Stanford International Law Journal. Professor Lowenfeld will be evaluating the experience 
of the dispute resolution panels and will be providing a report this fall. 

(3) Colloquium on Internationalization of Regulation — Implications for American 
Regulators . Professor George Bermann has been asked to prepare a paper on this subject and 
to help plan, organize, and execute a colloquium in 1991. 



